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JON M. HUNTSMAN, JR.
Governor

GARY HERBERT
Lieutenant Governor

State of Utah

Department of
Environmental Quality

Dianne R. Nielson, Ph.D.
Executive Director

DIVISION OF DRINKING WATER

Kenneth H. Bousfield, P.E. DRINKING WATER BOARD
Director MEETI NG
Drinking Water Board
A Erickson, Chai
Myror:lngat(relr%a?rllice—acltaair May 11’ 2007
Ken Bassett 1:00 p.m.

Daniel Flemi . , .

%y Franson, PE. Place: DEQ’s Offices
H;Ierlmﬁraber, IPDhI.ED. 168 North 1950 West, Room 101
Laurie MaNeill. PhD. Salt Lake City, Utah 84116

DiannePR. Nigson, Ph.D. Ken Bousfield’s Cell Phone #: (80l) 674-2557
etra Rust

Ron Thompson . .

Kenneth H. Bousfield, P.E. 1. Call to Order — Chairman Erickson

Executive Secretary

2. Roll Call — Ken Bousfield
3. Introductions — Chairman Erickson

4. Approval of Minutes — March 2, 2007
a) Approve Board Meeting Minutes
b) Review Itinerary Minutes

5. Public Hearing on “Body Politic”

6. SRF/Conservation Committee Report — Vice Chairman Myron Bateman
1) Status Report — Ken Wilde
a) Project Priority List
b) Loan Origination Fee and Reauthorization of Loans that have
not been Closed
2) State SRF Applications
a) Enoch City Planning Loan (Julie)
b) Circleville (Mike G.)
c) Escalante Update (Karin)
3) Federal SRF Applications
a) Croydon Deauthorization (Ken W.)
b) Portage Additional Funding (Julie)
c) Erda Acres Special Service District (Karin)
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7. Authorization to Proceed with Rule Adoption — 2/LT2/LT1 — Patti Fauver
8. Mountain View Community Park Penalty Revision — Patti Fauver

9. Status on the Antimony Variance for the Town of Alta — Ken Bousfield
10. Chairman’s Report — Chairman Erickson

11. Directors Report
a) Division Reorganization — insert
b) Division Planning Retreat
c) Division Budget Issues — insert
d) Division’s Work with Lorna Rosenstein Regarding Fluoride — insert
e) 2007 DWSREF Capitalization Grant Application and Intended Use Plan - insert

12. News Articles
13. Letters

14. Next Board Meeting:
Date: July 13, 2007
Tour: Central Iron County Regional Tour
Tour: 9:00 a.m. - Board Meeting: 1:00 p.m.
Address to Meet for the Tour and Board Meeting:
Heritage Center
Festival Hall
105 North 100 East
Cedar City, Utah 84720
Contact: Nyman
Phone: (435) 865-2896
Time: 9:00 a.m.
Lunch: Cedar Creek Restaurant
86 South Main Street
Cedar City, Utah 84720
Phone: (435) 586-6311
Reservations Under: Division of Drinking Water

15.  Other
16.  Adjourn

In compliance with the American Disabilities Act, individuals with special needs (including auxiliary
communicative aids and services) should contact Jennifer Burge, Office of Human Resources at:
(801) 536-4413, TDD (801) 536-4424, at least five working days prior to the scheduled meeting.
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AGENDA 9

STATUS ON THE ANTIMONY VARIANCE FOR
THE TOWN OF ALTA

Page 5 of 132



FOLLOWING IS THE INFORMATION
RECEIVED FROM
MARK HAIK

FOR THE

DRINKING WATER BOARD MEETING

ON MAY 11, 2007

Page 6 of 132



ALBION BASIN ANNEXATION
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,.' : Abon

ORDINANCE NO.

. ' POLICY DECLARATION OF
N THE TOWN OF ALTA

- - WHEREAS, the Town Council heretofore resolGed
to propose the adoption by the Town of Alta of a Policy
Qeclaratioq pufsuanﬁ to the pro%isions of Section 10-2-414,
Utah Code Minotated (1953), as amended; and
WHEREAS, the Town of Alta scheduled a‘publié
hearing on said proposal for 10:00 o'clock A.M. on July 16,
1981, at the Alta Community Center in Alta, Utah, and gave
and published notice theieéf, all as required by the provisions
of Section 10-2-414, Utah Code Annotated (1953), as amended;
and
_ WHEREAS, the Town Council of Alta conducted the
public hearing as .scheduled on July 16, 1981, at the time and
place scheduled; '
NOW, THEREFORE, BE IT ORDAINED by the Town Council .
Sf Alta that the "Policy Declaration" proposed, as provided
by and pursuant to.the provisions of Section 10-2-414, Utah
Code Annotated: (1953}, as amended, be and the same is hereby
édopted and &pproved with respect to the area herein referred

to and as delineated on the attached mnap.

.POLICY DECLARATION

WHEREAS, the Town of Alta (hereinafter the "Town")
is a duly constituted municipality under the laws of the
$tate of Utah, having its situs in Little Cottonwood Canyon,
Salt Lake County, State of Utah; and
. ‘ WHEREAS, the State of Utah has enacted certain
legislation which provides that a municipality, prior to
anexation of any territories outside its corporate limits,
must adopt a policy declaration stating its willingness to

annex said property:; and

HOOO0309




WHEREAS, the unique environment of the Little
Cottonwood Canyon area, both in its use as a rec;eational
a?ea and in its use as thg major watershed area requires
that all urban devélopment be carefully planned and constructed
so that ﬁhe delicate balance of nature can be protected and
pgeserved; and .
WHEREAS, the nature of the Canyon area necessitates :
that all urban development must occur within the established
municipalities in order that the essential municipal services
may be provided in such a way as to minimize the damage to
the environment, as well as maximize the protection of the

health, safety and welfare of the residents of the Canyon

area and the Sait Lake Valley; and ‘
WHEREAS, the Town of Alta wishes to encourage

development within municipal boundaries rather than allowing

urban development on the periphery of said municipality; - }

1. Declaration of Polijicy. The Town of Alta

hereby declares that the urban development of any of the
properties which lie ,adjacent to ‘the Town of Alta, as

.described on the attached map (Exhibit "A") would severely

impact the Town and that it would be in the best interests
of the residents of the Town, as well as the owners, !
developeré and ultimate users of said adjacent properties
i
1

if such area, all of which lies contiguous to the corporate

limits of the Town, as shown on Exhibit "A", were annexed
to the TSwn.. The Town hereby adopts a policy favoring the %
extension of its boundaries so as to include the area f
designated on Exhibit "A" and herewith announce its willing- i
ness to do so, according to the procedures set forth in
Section 10;2-401, et seq., Utah'Code Annotated (1953}, as !

amended. ' . . i

o HOO00310
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2. Criteria for Annexation. The Town further

dgclares‘that suph annexation must be according to the %
procedures for annexation established by the ordinances of
the Towh, to wit: that all annexations must be reviewed by

a public hearing before official.Town Council action is taken. ‘

In addition, the Town of Alta favors annexation of

the area designated in Exhibit "A" (or portions thereof) only.

upon the following criteria: ~ !

(a) That this area has been determined

to be an island or peninsula, since access to

the area is completely cut off by the Town of

. Alta and said area cannot be serviced except

through the Town of Alta because of geographic
and other limitations. The area is surrounded
by more than two (2{ sides by the Town of Alta
and the remaining boundary is determined to be
the ridge line in the Canyon.

{b) That the area presently undeveloped
would be master planned in keeping with the

rules and ragulations.of the Town of Alta, 'with
all rights and privileges enjoyed by the
residents of the Town of Alta. !

3. Annexation Standards. With respect to the

annexation standards set forth in Section 10-2-401, et seq.. i

Utah Code Annotated (1953), as amended, the Town declares
as follows:

(a) The property here favored for annex- 3

ation is contiguous to the Town. H

(b) The property lies within the area

projected for municipal expansion under this !

Policy Declaration. i

HOOO031 1
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(c) The property is not presently
within the boundaries of another incorporated
municipality.
(d)' Such annexation will not create an
- unincorporated "island" as that term is defined.
‘ . le) Such property presently contains no i
urban development, as that term is defined in
Section 10-2-104, Utah Code Annotated (1853),
as amended. Therefore, the favored annexation E
would not result in a loss of revenues to Salt H
Lake County greater than the costs of services !
now being provided by Salt Lake County, which
costs would be assumed by the Town of Alta.
| . . (f) That suEh favored annexation is not '
‘ o " and would not be for the sole purpose of
increasing revenues to the Town.

4. Character of Community. The Town states

that its boundaries lie within an area of the County which
supports a unique.ayq sensitive environmental balance. It
is the policy of the Town to foster and enhance the bene- '. ?
ficial existence of development and nature. Such'requires
careful growth and improvement. Because of the nature of

the location of the Town, it is subjected to unusual problems

with respect to avalanche control and the protection of the

]
|
i
!
[}
|
|
. {
people from avalanche danger, as well as traffic control |
(

problems and uninhibited passage on the road that would ‘
service this area. These problems include snow removal and ¥
|

the control of parking.
The character of the community is residential

and mountain recreational, with attendant service-related

businesses. The community and the surrounding communities :

H
4
]

|

.
, HOO0312
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|
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i
i
i
i
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in the unincorporated territory which the Town favors
innexing, require the delivery of intense, high quality,

cost-effective municipal-type services.

i
- 5. Need for Municipal Services. The Town of ;

Alta presently owns, operates and_maintains a sanitary disposal

system in the form of a dumping station connected to the Town

sewer system. In addition, the Town provides police and
fire protection to its residents, an avalanche warning and

protection system and planning and zoning services. All such

services are absolutely essential for any urban development

within the area proposed, given the location of the area

involved and the fact that the same lies within the watershed

of Salt Lake'city. All such services would be available to

the area proposed for annexation. The Town recognizes that
certain portions of the area anticipate obtaining such
services from Salt Lake County. However, such would result in

an unnecessary duplication of services and an inefficient use °

of resources, which would severely impair the programs now in

operation. The Town Feclares that it can provide the necessary

gservices in the most beneficial, economic and efficient
manner to the subject properties and that providing the
services by alternate means is not within the public and

envirommental interests. . - :

6. Timetable. All of the municipal services [

described above shall be available to the territory set forth
in Exhibit “A" immediately upon annexation. Increased police
patrols and fire prevention efforts will occur following
annexation finalization. Sewer services, as described above,
shall be provided as such area is developed. The existing @
sewer facilities are, or can be made, adequate to provide j

services to the annexed territory.

HOO00313
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The subject area has been serviced by the Town of
Alta for several years by fire and police protection, avalanche !
warning, 911 emergency communications, library, and sewage

disposal through the Town dump station.

; 7. Financing of Services. All services above-

described are financed, and would be financed, through appro- :
priations from the general fund. Any sewer and water improve- |
ménts required by future de&elopment, according to the estab- :
lished policy of the Town, are financed wholly from the funds ?
of the affected developer or owner, through connection and

|
development fees. ;

8. Estimate of Tax Consequences. It is not

dnticipated that the favored annexation will cause any

adverse tax consequences to residents in the Town or in the

area annexed, except that there will be a slight reduction
in general services to the residents in the present Town as

the genéral services are expanded into the newly annexed

O

territory. It is anticipated that the residents in the
territory to be anneﬁed will experience an increase in their

property tax by the amount of the Town's mill levy. The

Town's current mill levy is 16.0 mills and the County's

nill levy is 5.2 mills, therefore & 10.8 mill levy increase

| to the subject area will occur. ' _
This increase will be offset by a reduction of i

|

the sewer disposal fee of $.03 per gallon in unincorporated

areas to the Town's rate of $.0075 per gallon. (The estimated

annual use is 2,000 gallons per residence.) There will be
an elimination of the $20.00 per year contribution for the

Alta Central Services rendered to the subject area. i

It is estimated that the County unincorporated tax

(i.e. 5.2 mills) generates less than $2,000.00 per annum;

assessed values provided by Salt Lake County Assessor's Office

it

e | HO00314 :
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&

total $218,215.00. The proposed annexaﬁion will not cause
aéy increased tax burden on the Town residents. (see ?
Exhibit "B") ’ i
% Persons in the'newly annexed tefritory will probably E
egperience reductions in their fire insurance rates from :
ciass 10 to Class 7 and in property insurance rates. 5
9. Area. Acreage: Priﬁate real property is
38.65 acres, -and the balance of the area is owned by the United
States Governmeni, managed by the Forest Service. Estimated

amount of acreage is 925 i -geores.

10. Interests of Affected Entities. The ohly

other "affected entity”, as that term is defined in Section
19-1-104(8), Utah Code Annotated (1953), as amended, is Salt :
Lake County. The interests of that entity have been fully I
. set out herein. In general, it is foreseen that the loss in

tax revenues will be offset by the decrease in cost of services

to the area here favored for annexation. Therefore, there will
be no overall effect on Salt Lake County.

i . 11, Other Considerations. The Town of Alta

i
hereby declares that the annexation favored herein will allow !
" the continuation of the high quality of urban governmental !

services to the area in question and will provide for the !
protection of the public health, safety and welfare. Such l
policy is further necessary in order to insure the environ-

mental balance of the location of the property and to enhance

the quality of life of the residents of Little Cottonwood Canyon
without inhibiting the enjoyment of the public land by the

AT

citizens of the Salt Lake Valley, the State of Utah and the

nation.

IN WITNESS WHEREOF, the Town Council of the Town of

Alta, Utah, has duly approéed, adopted and passed this
Ordinance at a regular meeting on the day of
-7 HOOO315 - |
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. ‘ ' . e st e el o et 4.1._
]
!
{ 1981, and further declares that the immediate preservation i
of the peace, health and safety of the Town requires that !
B this Ordinance become effective immediately. This Ordinance
Qha;l become effective immediately upon the posting thereof E
by the wan'CIng‘in at least three (3) conspicuous places ‘ %
within the Town limits. ' é
oo ;
{
|
1
:
ATTESTED: l

Date of Posting:

Z-16- 3]

et
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CAHILL CONTRACT
CEDAR LODE CLAIM

Page 16 of 132



s lﬁ;{.&l&i to the Board of Ceanlasioners ‘

AND APPROVED 0 01
\ ' UEC 151979
i W%‘Z 72/& ]&CORD.EE
. U\- APPLICATION FOR WA’I‘ER
i
: On the &fz__day of . 157 / JOHN D. CAHILL, herein-

after referred to é;\"npplicant" hereby made application to SALT
LAKE CITY CORPORATION, acting by and through the DEPARTMENT OF

| PUBLIC UTILITIES of Sait Lake City, Utah, hereinafter referred to
as "City", to use water to serve the Cahill single family home water
issuing from springs in Little Cottonwood éanyon, further described

below not more than 200 G.P.D., or so much thereof as Applicant

shall be able to put to beneficial use, for culinary purposes only

i during such time as the Applicant shall desire the same and during
T such time as the water so used is surplus water and not needed within
the boundaries of Salt lLake City and is available for use outside the

limits of said City. Said water is to be used to supply water for

one -cabin or building on the following described property to wit:

. All of that part of the Cedar Claim No. 117 located
Southeasterly of the road in the Northwest Quarter,
Section 4, Township 3 South, Range 3 East, Salt lLake
Base and Meridian. The spring and reservoir from
which said water shall be drawn for said cabin being
located South 400 feet more or less and East 750 .feet
more or less from the Northwest corner of said Section
4, Towvnship 3 South, Range 3 East.

THIS APPLICATION IS MADE UPON THE FOLLOWING ADDITIONAL CONDITIONS:
(1) said water is to be conducted by the Applicant from said
springs in Little Cottonwood Canyon and pumped or drawn through pipe-
1ines to be constructed by Applicant. The cost of construction,
maintenance and repair of any and all pipelines{ tanks or pumps'
constructed shall be borne by Applicant and the City shall have no
* obligation whatever to deliver said water or any part ‘thereof to
Applicant or to any of their lessees, assigns or grantees. Applicant
shall keep said pipelines, tanks and/or pumps in an efficient state
of repair at all times, in order that water is conducted therein so
as tb prevent loss and waste of water. Each water user shall install
a valve ét a convenient point near his property line so that water
can be shut off and service discontinued. It is expressly understood
and agreed that the Applicant shall not make-any extension of any
:pipeline heyond the said boundaries described above or take water

' beyond such area without permission of the City.

A0023
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i
’ {2) The Applicant shall pay to said City the sum of $25.00

annually for each such house, cabin or lot shown on said agreement.

Provided, however, that the $25.00 per year as herein agreed is
subject to proportionite increase as may be imposed by the City 6n
1ts-res;dent water users. Should water be delivered for use in any
house, cabin or lot within the boundaries of the above-described
premises in any year in addition to those shown on such statement,
the Applicant shall immediately advise the City of the same and its
location and pay the sum of $25.00 therefor. The payment of said
P ' $25.00 per house, cabin or lot per year, as aforesaid, shall consti-
g tute paymént in full for the use of said water each year. Said pay-
| ment shall be made on or before July 1.

(3) The use of water shall be limited to domestic use only and

shall not be used for irrigation or sprinkling.

(4) The Applicant takes said water as to quality, purity,

¢ quantity and potability as the same emerges from said springs, and

the City is under no obligation to render the same fit or suitable
for human consumption, and the Applicant shall comply with all state
and county health regulations for such water and sawagé facilities.
(5) IT IS UNDERSTOOD AND AGREED THAT said City may terminate
this application use of water hereunder and thereafter take all of
sald water or any part thereof at any time it in its sole judgment
requires the use of the water covered hereunder for use within the
b;undaries of Salt Lake City or for any other reason, and that the
City shall not be liable in any manner or to any extent to anyone
whomsoever for damages which may accrue or be claimed Qy Applicant,
or any other person, by reason of the retaking of said';ater or any
part thereof by the said City. So far as practicable, the City shall
i o notify Applicant by written notice ten (10) days in advance of such
{ . termination of its intention to terminate and take said water, such
' . nqtice to be served either by beiné ser;ed personnally or deposited
in the United States mail, addressed to the last known place of
residence of the said Applicant, as shown on the records of the
Department of Water Supply & Watexworks of Sait Lake City.
z -2-
; A0024
. ”
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(6) IT IS UNDERSTOOD AND AGREED THAT the Director of the
Department of Public Utilitles of Salt Lake City may terminate the

use of water hereunder for non-payment of water bills or for violation

of the sanitary regul tions or ordinances, of the Salt Lake City

Watersheds in effect during thet%his appli%
£D THIS ﬂa"Ty oF lgﬁm&.; 194

SALT LAKE CITY CORPORATION !

"THE FOREGOING APPLICATION A

By

. STATE OF UTAH )
I s8.
) County of Salt Lake)

' On the é_)_ day ofﬂ/ 7V vwv l-ij personally appeared before

me _ g@hm D Cd/h/// ,

that _ he executed the same. il 4
G '-‘ “. ..
‘% =Y

My Commisaion expires:
9-1¢-12
STATE OF UTAH )

t 85| .7
County of Salt Lake)

On the lgd\. day °f&m414_4' 1924, personally appeared before

. me TED L. WILSON and MILDRED V. HIGHAM, who, being by me auly sworn,

did. say that they are the Mayor and City Re;':order, respectively, of
Salt Lake City, a municipal corpor‘ation of the state of Utah, and that
said instrument wads signed in behalf of said corporation by authority
of a motion of its Board of Commissioners passed on the [E day of
M, 1979; and said persons acknowledged to me that said

corporation- executed the same. A 0025
)
, My Commission expires: . I
. Residing in Salt Lake County, Utg‘
R 4’5 age 19 of 132




HAIK VS SALT LAKE TOWN
ALTA TOWN
JENKINS DECISION
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IN THE UNITED STATES DISTRICT COURT

Ay enTes
FOR THE DISTRICT OF UTAH, CENTRALDIVISION ~~ /
de ok ok ok k ok % K $ ["._‘.t'“.‘.'

.......

RAYMOND A. HAIK and i
MARK C. HAIK, Civil No. 2:96-cv-732)
Plaintiffs,
MEMORANDUM OPINION
vs. AND ORDER

THE TOWN OF ALTA, a political subdivision
of the State of Utah, and SALT LAKE CITY
CORPORATION, a political subdivision of the
State of Utah,

Defendants.
® ook o Ak gk ok ok ok

Plaintiffs Raymond A. Haik and Mark C. Haik ("Haiks") commenced this action to redress
an alleged denial of equal protection of the law by the Town of Alta ("Alta"). The Haiks own
unimproved parcels of land located within the Albion Basin and within Alta's municipal limits.
They contend that Alta owes a legal duty to extend municipal water service to their lots,
no&ithstanding the terms of the Water Supply Agreement between Alta and co-defendant Salt
LakeMCity r;quiring Alta to obtain Salt Lake City's approval prior to extending additional water
service to private landowners. Without municipal water service, the Haiks further assert, they are
unable to obtain the building permits required to construct dwellings on their lots. If Alta's refusal
to extend water service is somehow sustained, the Haiks contend that they are then entitled to just
comperzation for a "taking" of their property.

On November 27, 1996, plaintiffs filed a Motion for Partial Summary Judgment (dkt. no.

17). On January 22, 1997, defendants Alta and Salt Lake City filed their memoranda m/ /
RECEIVED
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I

opposigion to plaintiffs' motion (dkt. nos. 19, 22), as well as their own cross motions for summary
judgment (dkt. nos. 18, 21), accompanied by supporting affidavits (dkt. nos. 20, 23, 24). Alta
also filed a motion to strike certain exhibits annexed to plaintiffs’ motion papers as
unauthenticated documents (dkt. no. 25). The Haiks filed their response/reply memoranda on
March 19, 1997 (dkt. nos. 31, 32, 33), and on April 9, 1997, Alta and Salt Lake City filed their
reply memoranda (dkt. nos. 34, 36), together with a supplemental affidavit (dkt. no. 35).

On April 25, 1997, these motions were heard by the court. At that time, the court
req?ested the submission of additional data concerning water availability and took all motions
under advisement. In the weeks thereafter, the parties filed a series of papers--submission and
objections, reply and "sur-reply" (dkt. nos. 41, 42, 43, 44, 46, 50, 52).

Having reviewed the motions, memoranda, affidavits, submissions, objections, replies and
sur-replies, and having considered the arguments of counsel, the court now rules as follows:

Factual Background'

%’bion Basin is located above the Alta and Snowbird ski resorts at the top of Little
Cottonyvood Canyon, east of Salt Lake City, and comprises part of the watershed relied upon by
|
Salt Lake City and other Salt Lake Valley communities for their culinary water supply.
In 1\963, Canyonlands, Inc., an apparent predecessor in interest to plaintiffs, entered into a.

contract with the Little Cottonwood Water Company which promised the availability of not more

than 50 gallons per day to users in each of not more than 35 cabins to be constructed in the

Albion Basin Subdivision #1.

! The parties’ respective statements of facts recount this history in detail, supported by affidavits and
buttressed by hundreds of pages of exhibits. The following offers only a brief summary of the stated facts.

-2.
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{".b "Prior to 1971 , land ownership in the Albion Basin was relatively free of county zoning

regi;ilations.. In 1966, Salt Lake County had adopted a uniform zoning ordinance governing
mﬁ;glcofborated areas of the county, and in November 1971, the county for the first time sought to
limit building in the Albion Basin through an amendment to the 1966 ordinance. The amendment
provided that no dwelling could be erected on less than fifty acres of land. This amendment
followed on the heels of applications for building permits that had been filed by Albion Basin
Sub}dmswn landowners who wished to construct four-plex housing units on their lots.

Marvin and Renee Melville, together with other Albion Basin Subd1v1sxon landowners,
chéllenged the amendment in district court as being arbitrary, capricious, and unlawfully enacted.
The first time around, the Melvilles prevailed; in 1975, the Utah Supreme Court struck down the
1971 amendment, holding that "when a zoning regulation is to be applied to unzoned land, it must
be done after notice has been given four times by publication and not under the guise of an
mwt." Melville v. Salt Lake County, 536 P.2d 133 (Utah 1975).

| On August 4, 1975, Salt Lake County enacted another zoning ordinance, this one
restricting construction in the Albion Basin to one single family cabin per subdivision lot. In May
of 1976, a second trial was conducted in the Melville litigation on the plaintiffs' fourth cause of

A}

action seeking writs of mandamus compelling the issuance of building permits for the plaintiffs'
proposed four-plex units. Plaintiffs did not prevail in the district court because they failed to
show that any company or person, including Marvin Melville, had the right to use sufficient water
in Little Cottonwood Canyon to supply the 400 gallons per day per unit that was required by the
Salt Lake County Board of Health before a building permit could issue. On appeal, the Utah

Supreme Court affirmed, concluding that "[a]t most plaintiffs have proved that they may have a

-3-
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right to 50 gallons of water per unit constructed, which does not meet the County Board of

Health's requirement of 400 gallons per unit per day." Melville v. Salt Lake County, 570 P.2d
687, 689 (Utah 1977) (emphasis in original).?

Meanwhile, on August 12, 1976, Salt Lake City entered into the INTERGOVERN-
ME%AGREEMENT—-WATER SUPPLY AGREEMENT SALT LAKE CITY TO ALTA
CITY ("Water Supply Agreement"). Reciting that Salt Lake City "owns and/or controls the
major portion of the primary waters of Little Cottonwood Canyon for the use and benefit of Salt
Lake City residents, some of which, at this time, can be made available to Alta," the Water Supply
Agreement provides that Salt Lake City "agrees to make available to Alta for its use, as
hereinafter described, the normal flow of raw, untreated water, not to exceed 265,000 gallons per
day." Id at 1. Alta's "use, as hereinafter described," includes the following express limitation:

8. It is expressly understood and agreed that said pipelines shall not be
extended to or supply water to any properties or facilities not within the present

city limits of Alta without the prior written consent of [Salt Lake] City.

Id at § 8. It is uncontroverted that in 1976, Albion Basin Subdivision # 1 lay beyond the city
limits of Alta. Moreover, the Water Supply Agreement recited that "Alta recognizes [Salt Lake]
City's need to protect its watershed and specifically agrees to be bound by and comply with all
City water c;rdinances, applicable County ordinances, Salt Lake City-County Board of Health

regulations and applicable state law." /d. at § 12. It also appears uncontroverted that in 1976,

"applicable County ordinances" limited construction in the Albion Basin Subdivision #1 to one

2 The court also concluded that plaintiffs failed to show that they had lawfully appropriated the water
flowing from a spring flowing from the portal of the old Alta-Helena Mine, located on Marvin Melville's Albion Basin
property, and likewise failed to establish that they owned the spring waters as "percolating water"arising on the Melville
property under Riordan v. Westwood, 115 Utah 215, 203 P.2d 922, 929, 930 (1949). The spring produced water at a rate
of 20 gallons per minute, which a health department official testified was adequate to supply the proposed four-plexes with
the required 400 gallons of water per unit per day. 570 P.2d at 688-89.

7

)

-4.-
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singie f;mily cabin per subdivision lot, which the Board of Health required to be supplied with
400 gallons of water per day as a precondition to issuing a building permit.

Following the Utah Supreme Court's denial of the mandamus remedy in 1977, Marvin
Melville made repeated requests to Salt Lake City for water to supply his Albion Basin property.
Those requests were consistently refused, aﬁd it appears that Melville never succeeded in
obtaining a building permit for his Albion Basin property or commencing construction of the

proposed dwellings.

In 1981, Alta undertook to annex the Albion Basin Subdivision, which was accomplished
by an August 20, 1981 resolution following a July 16, 1981 public hearing.’ Thereafter, Alta
conditioned issuance of building permits in the Albion Basin upon "approval of all uses, regardless
of the size or number of units" given "in writing by the Salt Lake City-County Health Department,
who shall certify as to the adequacy of the culinary water system and the sewage system." The
approval of culinary water and sewer systems "shall be in accordance with the regulations of the
Salt Lake City-County Health Department and the Utah State Division of Health." Town of Alta
Uniform Zoning Ordinance, § 22-7-8(2) (1989).* The regulations referred to by the Alta
ordinance continue to require the availability of 400 gallons of water per day per housing unit to
'be'ponsn'uct;d. See Utah Admin. Code § R309-105-1 (1.2.6) (1997).

In 1983, Alta requested an amendment to the Water Supply Agreement, authorizing an

exte‘:?siqn of water service to the newly annexed Albion Basin properties. Salt Lake City,

3 Annexation was supported by, among others, Marvin Melville. See Affidavit of Mayor William H.
Levitt, dated January 21, 1997 (dkt. no. 23), at  22. Melville now avers that he "agreed to the annexation on the belief
that Alta would provide all city services to my property." Affidavit of Marvin Melville, dated March 5, 1997, at { 5.

4 Id. at § 26.
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however, declined to consent to the proposed amendment. In 1988, however, Salt Lake City
adopted a Watershed Management Plan and consented to Alta's use of water for snowmaking
within Alta's city limits, which by 1988 included land within the Albion Basin area.

kIn 1988, Alta, Salt Lake City, and other government entities commenced discussion of
acquiring private lands in the Albion Basin area for public use, and began developing acquisition
~ strategies toward that end. Salt Lake City also entered into discussions with the Little
Co’:zon@vood Water Company in 1988 that culminated in Salt Lake City succeedihg to the
company's obligations under various water supply contracts, including the 1963 agreement
affecting Albion Basin Subdivision #1, following the dissolution of the company in 1994.

In April 1991, the Salt Lake City Council adopted a Watershed Ordinance, § 17.04.020.A,
B(1) of the Salt Lake city Ordinances, which, inter alia, prohibits the city from entering into any
new water sales agreements or expanding any existing agreements, with three exceptions:

"%'water sales for residential use to property owners with a spring on the property;

(b) water sales to governmental entities for use on land they own or lease; or

(c) water sales for snowmaking and fire protection in certain cases.
In 1992, pursuant to the 1991 ordinance, Salt Lake City agreed to supply water to the U.S. Forest
Service for ‘recreational purposes at several locations, including the Albion Basin campground. In
1993, Sa;t Lake City gave consent to use of additional water for snowmaking by the Alta Ski Lifts
Company. In 1995, Salt Lake City also consented to the extension of Alta's municipal water lines
to an expanded Alpenglow lodge facility, which purportedly falls within the 1976 city limits of
Alta and therefore within the terms of the 1976 Water Supply Agreement.

In November, 1992, Alta prepared a General Plan for the Town of Alta. The General Plan

-6-
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idenfiﬁeé Albion Basin as é "high priority" area for the acquisition by Alta of privately-owned
lands and recommends that "no future development be allowed in areas not served by a public
sewer system," presumably including Albion Basin Subdivision #1. In September, 1994, Alta
executed a Memorandum of Understanding with the U.S. Forest Service acknowledging that "a
majority of the private land which exists in Albion Basin is presently undeveloped," that
"deveﬁgﬁ%nt rights are affected by current laws and ordinances," and that "some properties lack

water rights necessary for development,” and endorsing "the public acquisition of land in the

Albion Basin."

A month later, in October 1994, the Haiks stepped into this milieu by purchasing Lots 25,
26, 29 and 30 of Albion Basin Subdivision #1 from Marvin Melville.

In a November 29, 1994 response to Raymond Haik's written inquiry concerning water
and sewer services, Alta informed Haik that Alta does not provide water and sewer services to the
Albion Basin Subdivision and referred him to the Salt Lake City Department of Public Utilities,
Water Division. Upon inquiry by the Haiks, Salt Lake City in 1996 declined to consent to the
extension of Alta water pipes and water supply to the Haiks' lots, relying on Paragraph 8 of the
1976 Water Supply Agreement and the 1991 Watershed Ordinance, § 17.04.020 of the Salt Lake
City Ordinar;ces.

In October, 1997, three years after their purchase, the Haiks continue to own Lots 25, 26,
29 and 30 of Albion Basin Subdivision #1, and continue to be unable to build on those lots

because of the lack of culinary water supply that remains a legal prerequisite to the construction

of dwellings on the property.
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I The Haiks' Equal Protection Claims Against Alta
As the Ninth Circuit pointed out in Lockary v. Kayfetz, 917 F.2d 1150 (9th Cir. 1990),

The interest in water for real estate development is not a fundamental right. Bank
of America Nat'l Trust and Savings Ass'n v. Summerland County Water Dist., 767
F.2d 544, 548 (9th Cir. 1985). Unless a classification trammels fundamental

ersonal rights or implicates a suspect classification, to meet constitutional
challenge the law in question needs only some rational relation to a legitimate state
interest. City of New Orleans v. Dukes, 427 U.S. 297, 303-04, 96 S.Ct. 2513,
#516-17,49 L.Ed.2d 511 (1976). . ..

However, the rational relation test will not sustain conduct by state officials

that is malicious, irrational or plainly arbitrary. . . .
917 F.2d at 1155 (citation omitted). In this case, the Haiks contend that Alta, by refusing their
requests to extend water service to the Haiks' Albion Basin properties, has acted in arbitrary and
irrat?onal fashion and has thereby denied the Haiks equal protection of the laws. The Haiks'
contention presupposes the existence of a legal duty on the part of Alta to supply water to
property owners such as the Haiks, as well as the legal and physical capacity to do so.

A. The Municipal Duty to Supply Water

In Rose v. Plymouth Town, 110 Utah 358, 173 P.2d 285 (1946), the Utah Supreme Court
held that, mandamus did not lie to compel town authorities to extend their municipal water system
to plaintiff's residence located within the town's geographical limits where such extension could be
accomplishe‘d only at considerable expense. "Unless the town authorities are shown to have failed
to exercise judgment or dis'c‘retion such that a refusal to extend the water syste.rn would be
unreasonable their decision is final." 173 P.2d at 287. In dictum, Chief Justice Larson observed,

If this were a case where the town authorities had refused to connect the plaintiff's

residence to a main already laid or if the plaintiff had financed the cost of the

extension and agreed to accept water at the prescribed rates in payment therefor,

the remedy might lie, because the writ would then be for the purpose of compelling
the town fo perform a duty, a ministerial act about which it would have no

-8-
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discretion. But such is not this suit. The effort here is to compel the extension of
the water system a considerable distance under circumstances which call for reason
and judgment and the exercise of discretion and are not ministerial.

Id (ﬁmphasis added).
]: Child v. City of Spanish Fork, 538 P.2d 184 (Utah 1975), rejected a claim that a
municipality's requirement that landowners in a newly annexed area convey shares of water in
exchange for annexation was arbitrary, unreasonable, and a denial of equal protection. Agreeing
with the district court that the requirement "represented prudence in planning for the City's
needs," the Utah Supreme Court upheld the requirement as being wholly within the city's powers
and n%any degree unreasonable or arbitrary," and rejected plaintiffs' assertion that the city
should fund the acquisition of additional water through a bond issue. 538 P.2d at 186-87.
Rejecting the new annexees' claim of unequal treatment as compared to existing residents who
made no conveyance of water rights, the court observed that "different treatment of individuals
does not necessarily violate the equal protection of the laws assurances.” Persons may be treated
differently by the law "if the classifications have a reasonable relationship to a proper and lawful
purpose, and if all persons within the same class are treated equally.” Id. at 187. The Child court
concluded that "the treatment of all of the plaintiffs as a class seeking annexation is for a proper
and lawful p‘urpose; and . . . all of the persons in that class are treated equally." /d

Similarly, Thompson v. Sait Lake City, 724 P.2d 958 (Utah 1986), involved another effort
to compel a municipality to provide water service. By ordinance, Salt Lake City conditioned
water service upon agreement by the landowner to be responsible for payment for all water

provided to his property. Lessees sued to obtain water service where their lessor refused to sign

such an agreement, asserting that the city had a duty to provide water service and that the
-9.
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condition requiring landowner agreement was "arbitrary, unreasonable, and discriminatory," and
denied equal protection of the laws. Once again the Utah Supreme Court denied relief, holding
that although they are authorized to provide water service, municipalities are not public utilities
and do not "have a legal duty to provide water service to all members of the public ... ." The
court upheld the ordinance on the grounds that (1) the ordinance tracked a state statute
authorizing municipalities to require property owners to be responsible for payment for water
service (see Utah Code Ann. § 10-7-10 (1973)); (2) the ordinance placed "all property owners in
the same class and treat[ed] them equally"; (3) the ordinance imposed the payment obligation on
"the most logical and reasonable persons to bear that responsibility" and thus represented "the
most effective means of insuring payment for water service"; and (4) the ordinance did not
discriminate against tenants. "The ordinance therefore encompasses a legitimate purpose.and
objective and does not create an unconstitutional classification to achieve that objective." 724
P.Zd‘Jat 959, 960.

| At the outset, the Haiks acknowledge that, consistent with Thompson, Alta was not and is
not designated as a public utility,’ and "[h]ence, it does not have a legal duty to provide water
service to all members of the public." Thompson, 724 P.2d at 959. Yet "[e]ven a municipality,"

\

the Haiks submit, "cannot arbitrarily choose to supply water to certain residents while denying it

to others."®

.&e, Thompson, and Child, the Haiks assert, "make clear that a municipality may refuse

5 Memorandum in Support of Plaintiffs’ Motion for Partial Summary Judgment, filed November 26, 1996
(dkt. no. 15) ("Pltfs' Mem."), at 6.

¢ Reply Memorandum in Support of Plaintiffs' Motion for Summary Judgment, and Memorandum in
Opposition to Defendants' Cross-Motions for Summary Judgment and Defendant Town of Alta’s Motion to Strike, filed
March 19, 1997 (dkt. no. 32) ("Pltfs' Reply/Opp. Mem. (Alta)"), at 9.

-10 -
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water service to residents for economic reasons. No such economic justification for refusing
water service to the Haiks exists here, however." Pltfs' Reply/Opp. Mem. (Alta) at 10. The Haiks
urgt;: that they remain entirely willing and able to fund the extension of water lines to their
property, thus eliminating the kind of economic impediment that justified municipal inaction in
Ro;‘z, ﬂrompson, and Child. "[W]here the Haik§ have offered to pay the costs of the extension,
and Alta has available sufficient water," the Haiks conclude, "Alta's obligation to provide water to
the Haiks' lots is 'a ministerial act about which it [has] no discretion." Pltfs' Reply/Opp. Mem.
(Alta) at 10-11 (quoting Rose, 173 P.2d at 287).

Yet it does not follow from Rose, Thompson, or Child that economic considerations are
the only valid reasons that may justify declining to extend municipal water service to particular
prop;e y. The Haiks' argument presupposes that "Alta has available sufficient water," which in
this case turns on considerations of legal right and the exercise of lawful power.

While Utah law empowers municipalities to "construct, maintain and operate waterworks"
by statute, see Utah Code Ann. § 10-8-14 (1996), a town does not gain any entitlement to
ownership or use of any water simply by virtue of the town's existence. Counties, cities and
towns have no "reserved right" to enough water to supply the needs of their constituents. Water
to be subpli;d through a municipal water system must be acquired through lawful means as
outlined in the statute. See Utah Code Ann. § 10-7-4 (1996); Child, 538 P.2d at 186 (consistent
with the statute, a city may acquire water resources by purchase, lease, condemnation, gift,
assignment, "or even by prescriptive use or easement").

Ownership of land, without more, likewise does not entitle a private landowner to use

water that flows across, under or nearby that land. Instead, the Legislature decreed long ago that

-11-
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"[a]ll waters in this state, whether above or under the ground are hereby declared to be the
property of the public . . .." Utah Code Ann. § 73-1-1 (1989). As the Utah Supreme Court
explained in the second Melville opinion, "No one owns or can own water in this state . ... One
can only acquire the right to use the water. One's right to use the water is measured by the
amount he puts to beneficial use without interfering with another person's prior right to the use of
the water." 570 P.2d at 688. In Utah, rights in land and rights to water arise separately and are
legally distinct from each other. Ownership of one does not necessarily confer a right to the
other. 1,& municipality, like a private landowner, must acquire its water in the manner prescribed
by law. See Mt. Olivet Cem. Ass'n v. Salt Lake City, 65 Utah 193, 235 P. 876, 879 (1925)
(neither the city's ownership of land in Emigration Canyon nor its exercise of regulatory police
power established proprietary right to use water).

B. Alta's "Capacity' to Supply Water

The waters of Little Cottonwood Canyon have been subject to extensive prior
appropriation for years, indeed, for many years before the events concerning the Albion Basin
transpired as recounted above. See generally Little Cottonwood Water Co. v. Sandy City, 123
Uta}:} 242,258 P.2d 440 (1953) (surface waters of Little Cottonwood Canyon fully appropriated;
grou'pdwate; appropriatiqp disputed as impairing surface water flow). Nothing in the Haiks'
pleadings suggests that any unappropriated water remains available near Alta that Alta may now

put to beneficial use by extending its water system to the Haiks' Albion Basin lots.’

4 Nor do the Haiks suggest the availability of any water that may be acquired by Alta through
condemnation. It appears that Salt Lake City has acquired the water rights belonging to the former Little Cottonwood
Water Co-; which otherwise might have been acquired by Alta through eminent domain proceedings. Cf. North Salt Lake
v. St J*Wafer & Irr. Co., 118 Utah 600, 223 P.2d 577 (1950) (municipality may acquire water rights by eminent
domain from entity that provides public water service).

-12-
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: ‘At this point, Salt Lake City--not Alta--appears to hold all the cards where water in Little
Cottonwood Canyon is concerned. Indeed, as successor to the Little Cottonwood Water
Cof;lpaﬁixy, Salt Lake City even has control of the water (50 gallons per day) to be supplied to
dwellings in the Albion Basin Subdivision #1 under the company's 1963 agreement.®

j:Besides purchasing the Albion Basin lots from Marvin Melville, the Haiks stepped into
Melville's shoes in another respect: notwithstanding the physical "availability" of sufficient water
to support the construction of dwellings on their lots, they can establish no right under Utah's
pri(‘*} appropriation system of water rights that entitles either themselves or the Town of Alta to
use that water for that purpose. Alta's "right" to use 265,000 gallons of water per day flows from
its contractual agreement with that premier prior appropriator, Salt Lake City, who expressly
conditioned Alta's right upon Salt Lake City's retained power to consent--or refuse to consent--to
extensions of Alta's municipal water system beyond Alta's 1976 geographical limits.

It may be true that Alta has told others that it has "the capgcity to supply water for 34
resid&gﬁ" connections in addition to the approximately 190 connections it currently services,"
(Pltfs' Mem. at xii § 45 (emphasis added)), but this physical capacity does not translate into the
legal capacity--the right or power--to authorize or support such use, at least outside of Alta's

“1976 geogr;phical limits, because Alta's legal capacity to supply water remains circumscribed at
its source, the 1976 Water Supply Agreement.

In the first instance, then, Alta cannot supply water to the Haiks beyond that which is

"available" under its 1976 Water Supply Agreement with Salt Lake City. Water is not available to

s Nothing in the present record suggests that Salt Lake City has forfeited any of its rights to water in Little
Cottonwood Canyon for nonuse. See Nephi City v. Hansen, 779 P.2d at 673, 674-76 (Utah 1989) (city’s nonconsumptive
water rights forfeited where rights were "unused for about thirty years").

-13-
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the Haiks under the Water Supply Agreement absent Salt Lake City's consent to an extension of
service seyond Alta's 1976 limits. Where Salt Lake City withholds its consent, Alta has no legal
right to extend water service to the Haiks.
II. Alta's 1981 Annexation of Albion Basin

The Haiks cite to Utah Code Ann. § 10-2-401(4), which states that as a matter of
legislative policy, "areas annexed to municipalities in accordance with appropriate standards
should receive the services provided by the annexing municipality . - - @5 soon as possible
followilhg the annexation," and to § 10-2-417(3), which provides that municipalities "shall not
annex territory . . . without the ability and without the intent to benefit the annexed area by
rendering municipal services in the annexed area."

Paragraphs 5 and 6 of Alta's July 16, 1981 Policy Declaration referred to the inte!ndcd
availability of police and fire protection, avalanche warning, sewer dump station and planning and
zoning services. Yet the Policy Declaration makes no express commitment to extend Alta'§ water
system to the Haiks' property or to supply water notwithstanding the terms of the Water Supply
Agreement. Paragraph 7 of the Policy Declaration simply specifies that "[a]ny sewer and water
improvements required by future development, according to the established policy of the Town,"
will be paid\for by the owner or developer affected, taking into account the possibility of future
wat;t availability. Affidavit of Mayor William H. Levitt, dated January 21, 1997 (dkt. no. 23), at
1 20:.'

| As far as § 10-2-417(3) is concerned, this plainly was not a case of annexation solely to

generate revenue. Anticipated revenue was minimal. The services referred to in the Policy
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Declaration were provided.” Compare Chevron U.S.A., Inc. v. City of North Salt Lake, 711 P.2d

228 (Utah 1985) (where it is uncontroverted that city annexed property solely to gain revenue
wn.h "no ability to render services that would benefit" the annexed property, annexation properly
helc* unlawful under § 10-2-417(3)). Sections 10-2-401(4) and 10-2-417(3) do not specify which
munici;a.l services the annexing authority must have the ability and intent to provide for a lawful
annexation to occur; nor does the balance of the Local Boundary Commissions Act, §§ 10-2-401
et seq., expressly require that water or sewer services be furnished to all annexed property, or that
municipalities act immediately to further the development of annexed areas."

Apart from case and statutory authority, the Haiks point to no express contractual
agra:}ment with Alta, made either in the context of annexation or otherwise, entitling the Haiks to
municipal water service. Instead, the Haiks assert that Alta "became obligated to provide water in
the Albion Basin by its own statements at the time of annexation." PItfs' Reply/Opp. Mem. (Alta)
at 11. According to the Haiks, the Mayor of Alta spoke of doing "everything possible to
regularize the water supply in the basin," and that Alta would "try to work something out with the
Water Department, as they actually have full control over the water in the canyon.” /d. (quoting
Pltfs' Eﬁ?l 1, at 2-3). "By such statements," the Haiks argue, "Alta convinced the property

owners in the Albion Basin to favor annexation." Id at 12."!

’ In fact, Paragraph 6 of the Policy Declaration recited that "[t]he subject area has been serviced by the
Town of Alta for several years by fire and police protection, avalanche warning, 911 emergency communications, library,
and sewage disposal through the Town dump station.”

10 If anything, the Act appears to restrict development in newly annexed areas. See Utah Code Ann. § 10-
2-418 (1996); Sweetwater Properties v. Town of Alta, 622 P.2d 1178, 1181-82 (Utah 1981). However, the parties to this
proceeding have not briefed or argued the question whether § 10-2-418 affected the Haik property in any way.

1 The Haiks also point to statements made when Mayor Levitt met privately with Albion Basin property
(continued...)
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The Haiks would now enforce these statements against Alta, apparently as a matter of

promissory estoppel.'? However,

Utah recognizes the general rule precluding a party from asserting estoppel against
the government. Utah State University v. Sutro & Co., 646 P.2d 715, 718 (Utah
1982). This rule safeguards the interests of the public which may be jeopardized
by the "vagaries of political tides, frequent changes of public officials, the
possibility of céllusion, or of circumventing procedures set up by law, then suing
for the value of goods furnished or services rendered." I/d. Nonetheless, we
recognize an exception to this general rule in unusual circumstances "when it is
ﬂlainly apparent that its application would result in injustice, and there would be no
substantial adverse effect on public policy...." Id. The critical inquiry is "whether
it appears that the facts may be found with such certainty, and the injustice to be
suffered is of sufficient gravity, to invoke the exception." /d. at 720.

Prows v. State of Utah, 822 P.2d 764, 769 (Utah 1991).

Alta's 1981 Policy Declaration may itself have some binding force, but informal statements

by the Mayor in the context of the annexation discussions do not operate as an amendment to that

"1(...continued)
owners, promising to "do everything possible” to allow them to build. /d

12 Though the Haiks' do not invoke promissory estoppel by name, the arguments presented in their
memoranda appear to track its essential elements. As Andreason v. Aetna Casualty & Surety Co., 848 P.2d 171 (Utah Ct.

App. 1993), explains:

Promissory estoppel may be invoked in circumstances where " ‘equity recognizes the unfairness of
permitting withdrawal of the promise and will enforce it.' " Tolboe, 682 P.2d at 846 (quoting Union
Tank Car Co. v. Wheat Bros., 15 Utah 2d 101, 387 P.2d 1000, 1003 (1964)). The necessary elements
of promissory estoppel include: "(1) a promise reasonably expected to induce reliance; (2) reasonable
reliance inducing action or forbearance on the part of the promisee or a third person; and (3) detriment
to the promisee or third person." Weese v. Davis County Comm'n, 834 P.2d 1, 4 n. 17 (Utah 1992)
(emphasis added). Utah has also adopted the Restatement (Second) of Contracts section 90 describing
g promissory estoppel as follows: " 'A promise which the promisor should reasonably expect to induce
action or forbearance on the part of the promisee or a third person and which does induce such action or
- forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy
granted for breach may be limited as justice requires.' " Tolboe, 682 P.2d at 845 (quoting Restatement
(Second) Contracts § 90(1) (1981)). '

Id. at 174-75 (quoting Tolboe Constr. Co. v. Staker Paving & Constr. Co., 682 P.2d 843 (Utah 1984)). "Promissory
estoppel is historically rooted as a substitute for consideration, Allegheny College v. National Chautauqua County Bank,

246 N:Y. 369, 159 N.E. 173, 57 A.L.R. 980, per Cardozo, C. J., citing | Williston on Contracts, Secs. 116, 139, ..."
Ravarino v. Price, 123 Utah 559, 568, 260 P.2d 570, 575 (1953).
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doc;iment adding water service to the services listed in Paragraph 5. "The policy declaration,
including maps, may be amended from time to time by the governing body after at least 20 days'
notice and public hearing." Utah Code Ann. § 10-2-414 (1996) (emphasis added). Nothing in
the statute confers upon the Mayor the power to amend. Nor may the Mayor's "promise" be read
into: thehAnnexation Ordinance as a matter of "statutory construction." PItfs' Reply/Opp. Mem.
(Alta) at 13-14.

The Haiks have established no express legislative or contractual duty on the part of Alta to
supply water to Albion Basin Subdivision #1. Alta cannot fairly be burdened with an implied legal
duty to supply water that Alta has no legal right to use. Nor can it fairly be said that Alta has
denied to any person the equal protection of its laws simply because it has failed to supply what it
does not have the legal right to supply."

3 It is Salt Lake City, not Alta, that holds the right and exercises the power.

If a duty to supply water exists, that duty must devolve upon the entity with legal right to,
and lawful control of the water that may be physically available to the Haiks' property--Salt Lake
City.

II1. Salt Lake City and "Prior Written Consent" to the Extension of Water Service

The i—Iaiks assert no duty on the part of Salt Lake City to supply water to the Albion Basin

propeﬂg’Albion Basin lies beyond the Salt Lake City limits. While the statute provides that a city

operating a waterworks "may sell and deliver the surplus product or service capacity of any such

B The general duty imposed upon municipalities by Article X1, § 6 of the Utah Constitution, viz., that "all
such waterworks, water rights, and sources of water supply now owned or hereafter to be acquired by any municipal
corporation, shall be preserved, maintained and operated by it for supplying its inhabitants with water at reasonable
charges,” presupposes that the water to be supplied to inhabitants has already been lawfully acquired by the municipality.

-17-
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works, not required by the city or its inhabitants, to others beyond the limits of the city," Utah
Codgfw_ § 10-8-14(1), a city plainly is not required to do so." In fact, the Haiks concede that
asa ma:tter of contract, Salt Lake City may refuse consent to an extension of water service by
Alta pursuant to the Water Supply Agreement, at least so long as such refusal is "reasonable" and
not "arbitrary" or "capricious."

ii'I'he Haiks contend that they are entitled to test the reasonableness of Salt Lake City's
refusal to consent as "taxpaying property owners of Alta," but should also be treated as "intended
third-party beneficiaries of the Water Supply Agreement.” Reply Memorandum in Support of
Plaintiffs' Motion for Summary Judgment, and Response in Opposition to Salt Lake City's Cross-
Motion for Summary Judgment, filed March 19, 1997 (dkt. no. 31) ("Pltfs' Reply Mem. (SLC)"),
at 11. They acknowledge "the right of Salt Lake City to exert some control over uses in the
watershed," but deny its right to disallow "any new residential water use, no matter how

environmentally sound" outside of Alta's 1976 limits. /d. at 19.

f“ Implied Covenant of Good Faith and Fair Dealing

The Haiks assert that Salt Lake City's duty reasonably to give or refuse consent flows
from the im;Jlied covenant of good faith and fair dealing, citing Olympus Hills Shopping Ctr. Ltd.
v. Smith's Food and Drug Centers, Inc., 889 P.2d 445, 451 (Utah Ct. App. 1994), cert. denied,

899 P.2d 1231 (Utah 1995). Olympus Hills recognizes that "parties who retain express power or

14 Indeed, this provision may test the limits of Article X1, Section 6 of the Utah Constitution, which
forb{}s a municipal corporation to “directly or indirectly, lease, sell, or alien or dispose of any waterworks, water rights, or
sources of water supply now, or hereafier to be owned by it...." See generally Hyde Park Townv. Chambers, 99 Utah
118, 104 P.2d 220 (1939) (agreement granting tap rights in consideration for right-of-way held void under Utah Const.,
art. X1, § 6; dictum that "[i]f they have surplus water they may sell it within legal bounds," citing statute).
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discig'etién under contract can exercise that power or discretion in such a way as to breach the
covenant of good faith and fair dealing," as where a party "uses its discretion for a reason outside
of tﬁe c{bntemplated range--a reason beyond the risks assumed by the party claiming a breach,™ or
for a reason inconsistent with "the justified expectations of the other party." Id at 450, 451
(quoting Steven J. Burton, Breach of Contract and the Common Law Duty to Perform in Good
Faith, 94 Harv.L.Rev. 369, 385-86 (1980), and Restatement (Second) of Contracts § 205 cmt. a
(1981)). However, the Haiks do not delineate how Salt Lake City has wrongfully exercised
power or discretion under the Wafer Supply Agreement, either for a reason beyond the risks that
Alta assumed in that agreement or for a reason inconsistent with Alta's "justified expectations."
See id. at 451.

Instead, the Haiks assert that Salt Lake City's distinction between allowing water use
within Alta's city limits under the Water Supply Agreement and refusing consent to its use outside
of Alta's 1976 city limits is simply irrational. While Salt Lake City may rationally limit
development in order to maintain and improve water quality, the Haiks concede, extending water
andasewer service to their property would not defeat. this policy, but rather would further Salt

Lake City's watershed protection goals.

\ . .
That the Haiks' preferred outcome may be reasonable or rational does not of necessity

-

render the contrary outcome unreasonable or irrational. Circumstances often admit more than

one rational or reasonable result.

=

@at Salt Lake City would refuse consent to extensions in order to limit developmental

i
"sprawl" in the Albion Basin, as Salt Lake City avers it has done, does not indicate that it has
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m-;}ngfully exercised power or discretion under the Water Supply Agreement, either for a reason
beyond the risks that Alta assumed in that agreement or for a reason inconsistent with Alta's
"justified expectations.” Restriction of Alta's expansion of water service seems to be the clear
import of Paragraph 8.

Paragraph 8 is phrased not in the affirmative language of grant ("Alta may extend its
pipelines . . . as approved by Salt Lake City"), but in the negative language of limitation:
"pilpe;%‘ shall not be extended to or supply water to any properties or facilities not within the
present city limits of Alta without the prior written consent of [Salt Lake] City." In essence,
Pa:agr:Tph 8 takes the extension of Alta's water pipelines beyond its 1976 limits out of the subject
matter of the Water Supply Agreement and makes such extensions the subject of a future,
separate agreement requiring Salt Lake City's prior assent in writing.

‘The Haiks' counsel have diligently sifted the contract law books in search of a rule that
would t::ompel Salt Lake City to give consent under Paragraph 8 of the Water Supply Agreement,
but they have done so to no avail. The court concludes that the Haiks have failed to establish that
Salt Lake City has breached any duty reasonably to give or refuse consent, whether under the
implied covenant of good faith and fair dealing, or otherwise.

B. i*]qual Protection Claims Against Salt Lake City

The Haiks do not challenge the validity of Salt Lake City's 1988 Water Management Plan,
its 1991 Watershed Ordinance, or even the 1976 Water Supply Agreement. Instead they assail
“the irrational distinction Salt Lake City has drawn between uses inside Alta's 1976 Town limits . .
. and uses outside" in refusing to consent to extension of water service under Paragraph 8 the

Water Supply Agreement. Pltfs' Reply/Opp. Mem. (SLC) at 19. The Haiks contend that Salt

-20-
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Lake City's refusal to consent to water service violates the Haiks' right to equal protection under
the law because it irrationally treats them differently from other similarly situated property
owners, Allowing increased water use within the 1976 limits, the Haiks submit, threatens
watersh%ed degradation no less than increased water use outside those limits; where Salt Lake City
allows one, in fairness it should allow the other, particularly where the amount of wat;:r already
allocated for use by Alta under the 1976 Agreement would allow for such an extension.

The Haiks have recast their contractual "reasonableness" theory m constitutional terms.
Their argument would also appear to recast Salt Lake City in the role of a local government
furnishing water service to "similarly situated property owners," and whose conduct is to be
scrutinized using the rational basis standard. See Thompson v. Salt Lake City, 724 P.2d at 959—
60; Bank of America Nat'l Trust v. Summerland County, 767 F.2d 544, 548 (9th Cir. 1985).

Determining whether legislation survives rational-basis scrutiny is a two-step process. The
first step is to identity a legitimate government purpose the enacting governmental body could
have been pursuing. The actual motivations of the legislators are unimportant, and the decision
makers are not required to articulate a reason for their acts. The second step of the rational-basis
inquiry is to determine whether a rational basis exists to believe that the legislation would further
the {}ypothe;ized purpose. Here the inquiry is whether a conceivably rational basis exists, not
whether that basis was actually considered by the legislative body.

As noted above, however, Salt Lake City has no legal duty to furnish water to users
outside its own city limits, be they "similarly situated" or not. As an owner of water rights, Salt
Lake City's role in this instance is proprietary rather than administrative. The equal protection

yardstick is simply not available to measure Salt Lake City's exercise of its contractual power to
N -21-
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cox‘:;sent pursuant to Paragraph 8 of the Water Supply Agreement.'*
IV.# "Taking" of the Haiks' Albion Basin Property

Alta also moved for summary judgment on the Haiks' claim that their Albion Basin
property has been the subject of a "taking" without payment of just compensation.'® The Haiks
assert that development of their Albion Basin "was not foreclosed to the Haiks until after they had
purchased the land in 1994," when Alta "refused to extend water or sewer to their lots in spite of
the I—%willingness to pay for that. extension," and consequently denied them a building permit.
Pitfs' Réply/Opp. Mem. (Alta) at 24. "These actions," the Haiks argue, "constitute a taking." Id.

Governmental land use regulation may, under extreme circumstances, amount to a
"taking" of the affected private property which entitles the property owner to just compensation
under the United States and Utah Constitutions. See, e.g., United States v. Riverside Bayview
Homes, Inc., 474 U.S. 121, 126 (1985). To prevail on their taking claim, the Haiks must show
that Alta's actions (1) did not substantially advance a legitimate public purpose; or (2) denied it
econoﬁicﬂly viable use of its property. Lucas v. South Carolina Coastal Council, 505 U.S.
1003, 1016 (1992); Nollan v. California Coastal Comm'n, 483 U.S. 825, 834 (1987). The fact
that a regulation deprives the property owner of the most profitable use of his property does not

\
necessarily accomplish a taking or establish the owner's right to just compensation. See Andrus v.

15 Moreover, even if subject to rational basis scrutiny, Salt Lake City responds that limiting development
outside Alta's 1976 limits was accomplished "for the very purpose of preventing development over a dispersed area, since
dispersed development has a greater detrimental impact on water quality,” thus fumishing a rational basis for the
distinctiori challenged by the Haiks. Reply Memorandum in Support of Defendant Salt Lake City's Cross Motion for
Summary Judgment, filed April 9, 1997, at 19. While the Haiks dispute this rationale, they have not shown it to be
arbitrary or capricious, or for that matter, unreasonable.

16 The Haiks appear to make a Rule 56 cross motion on this claim for the first time in their reply
memorandum. See Pltfs' Reply/Opp. Mem. (Alta) at 23 n.13.
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Allard, 444 U.S. 51, 66 (1979).

!

.. In First English Evangelical Lutheran Church v. County of Los Angeles, 482 U.S. 304
(1987),icited by the Haiks, the county adopted an ordinance expressly forbidding construction or

!
recdnsti'ucﬁon of buildings on canyon property that had been ravaged first by fire, then by flood,
and the;l designated as an "interim flood protection area." Id. at 307. The Court held that "where
the government's activities have alréady worked a taking of all use of property, no subsequent
action by the government can relieve it of the duty. to provide compensation for the period during
which the taking was effective." Id at 321 (emphasis added). Here, Alta has adopted no express
prohibition against building in the Albion Basin. Nor do the Haiks suggest that Alta's
conditioning of issuance of building permits upon the availability of 400 gallons of water per day
per unit amounts to a "taking” of all use of their property because it does not advance a legitimate
public policy or unfairly forestalls any reasonable development. Compare Del Monte Dunes at
Monterey v. City of Monterey, 95 F.3d 1422, 1434 (9th Cir. 1996).

In Nollan v. California Coastal Commission, the governmental entity conditioned the
issuance of a building permit upon the landowners' surrender of an easement to the public across
their beachfront property. The Court concluded in Nollan that if the governmental entity "wants
angasement across the Nollans' property, it must pay for it." 483 U.S. at"842. Here, Alta has
asked to Haiks to transfer, convey, or surrender nothing.

The Haiks still have in October of 1997 what they purchased from Marvin Melville in
October of 1994: lots in Albion Basin Subdivision #1 with appurtenant water rights limited to 50
gallons per day per unit under the 1963 agreement. They retain the "full 'bundle' of property

rights" they purchased. Andrus, 444 U.S. at 66. And notwithstanding the Haiks' assertion that at

b
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the ;:‘}mg of annexation, "Albion Basin property owners had a right to expect that they would be
able to build homes on their land," Pltfs' Reply/Opp. Mem. (Alta) at 24," they still lack the "one
'strand' of the bundle" that their predecessor in interest also did not have: a legal right to use water
in an amount sufficient to satisfy the health department requirement of 400 gallons per day per

unit. The Haiks cannot build on their property, not because Alta or Salt Lake City have changed
the rules, but rather because the rules remain the same.

%“e right to use real property, as part of the constitutional right to "property" protected by
the Fifth and Fourteenth Amendments, does not carry with it a corollary right to use water already
put to o{her beneficial use by a prior appropriator. Nor does such a right obtain upon annexation
in the form of an entitlement to "municipal services." Otherwise, state and local governments in

the arid West could conceivably be held to have "taken" all lands for which no unappropriated

water exists to be supplied through state, county or city systems.

In Lockary v. Kayfetz, 917 F.2d 1150 (9th Cir .1990), owners of undeveloped land who

had been refused water hookups by a local public utility district sought compensation for the
taking of their property because the lack of water hookups made them ineligible for county

building permits and denied them all economically viable use of their land. Reversing summary

Al

judgment in favor of the utility district, the Ninth Circuit observed:

Withholding available water from land zoned exclusively for residential use
might interfere with the landowners' reasonable investment-backed expectations by
preventing all practical use of that land. . . . That the [plaintiffs] can still walk on,
or ride a bike on, or look at their land does not, at this preliminary stage of the
case, reassure us to the contrary. In this context, assuming that the [plaintiffs]

17 The Supreme Court has suggested that where an owner is denied only some economically viable uses, a
taking still may have occurred where government action has a sufficient economic impact and interferes with distinct
investment-backed expectations. See Lucas, 505 U.S. at 1019-20 n.8.

-24 .
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can show that sufficient water was available, then BCPUD's water moratorium
may indeed constitute more than a mere reduction in property value. Cf. Trustees
Jor Alaska v. E.P.A., 749 F.2d 549, 560 (9th Cir. 1984) (mere reduction in
property value does not establish a denial of all economically viable use of

Property).

917 F.2Ed at 1155 (emphasis added & citation omitted). To establish a taking of their property,
the landowners in Lockary were thus required to establish first that sufficient water was available
to be furnished through the utility district hookups they requested.

Here, it appears from the record that neither the Haiks nor the Town of Alta have
available the water necessary to make an "economically viable use" of the Albion Basin property
through construction of residential dwellings. While Alta has rights under the Water Supply
Agreement to more water than it currently uses, that water is not legally "available" outside Alta's
1976 limits without the consent of the proprietor, Salt Lake City. As the Ninth Circuit
acknowledged in Lockary, if the loss of economic viability of property "is caused by something
other than the government regulation, it does not constitute a taking." 917 F.2d at 1155 (citing
Bedford v. United States, 192 U.S. 217, 225 (1904)).

On the present record, it appears that the Haiks' taking claim also fails as a matter of law.
V. Defendants' Motion to Strike Certain Exhibits

1 Alta‘also filed a motion to strike certain of the Haiks' exhibits'® as, inter alia, not properly
authenticated for purposes of Rule 56. Salt Lake City joined Alta's motion by footnote. See

Meimnorandum in Opposition to Plaintiffs' Motion for Summary Judgment and in Support of

Defendant Salt Lake City's Cross-Motion for Summary Judgment, filed January 22, 1997 (dkt. no.

13 Specifically, Alta objects to Exhibits 6, 16, 17, 24, 26, 27, 31, 40 and 42 to the Memorandum in
Support of Plaintiffs' Motion for Partial Summary Judgment.

.25 -
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19), at 7 n.2." The Haiks respond that the challenged documents were obtained pursuant to Utah

Coé’c ﬁﬂnn §-63-2-102 from the defendants' own files and that there exist sufficent indicia of
authenticity to render the exhibits admissible even at trial. Pltfs' Reply/Opp. Mem. (Alta) at 1-8.
Generally, under Rule 56 the moving party must adduce admissible evidence to
demonstrate that there are no genuine issues of material fact which preclude entry of summary
judgment, for it is clear that "only admissible evidence may be considered by the trial court in
ruling on a motion for summary judgment." Beyene v. Coleman Security Systems Services, Inc.,
854 F%l 179, 1181 (9th Cir. 1988). Accord, Hall v. Bellmon, 935 F.2d 1106 (10th Cir. 1991);
Jones v. Wilkinson, 800 F.2d 989, 1002 (10th Cir. 1986) ("Fed.R.Civ.P. 56 . .. requires that
material supporting a motion for summary judgment be admissible evidence"); World of Sleep,
Inc. v. Lay-Z-Boy Chair Co., 756 F.2d 1467, 1474 (10th Cir. 1985) ("Under Fed.R.Civ.P. 56(e),

the court may consider only admissible evidence in ruling on a motion for summary judgment.");

H.B. Zachry Co. v. O'Brien, 378 F.2d 423, 425 (10th Cir. 1967).

A moving party may . . . supplement the motion with affidavits, pleadings,
deposition transcripts, interrogatory answers, admissions, stipulations, transcripts
from another proceeding, oral testimony, authenticated exhibits, and anything of
which the court may properly take judicial notice. To be considered, the facts
contained in these materials must be admissible or usable at trial, although for
purposes of summary judgment, the facts need not be presented to the court in a
form admissible at trial.

Steven Baicker-McKee, et al., Federal Civil Rules Handbook 600 (1997 ed.) (emphasis added &

footnote omitted).

Rule 56(e) expressly requires that summary judgment affidavits "set forth such facts as

19 While Salt Lake City points to plaintiffs' Exhibits 14, 17, 23, 27, and 40 as having disputed
authenticity, Alta's motion to strike did not address Exhibits 14 and 23 and are not encompassed within Salt Lake City's
joinder in that motion.
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wotild be admissible in evidence . . .." The same principles apply to deposition testimony and

other forms of evidence approved for use on summary judgment by Rule 56(c). See Garside v.
Osco Drug, Inc., 895 F.2d 46, 49 (1st Cir. 1990); Klein.v. Trustees of Indiana University, 766

F.2d 275, 283 (7th Cir. 1985) ("the party opposing the summary judgment motion must present
affidavits, depositions, answers to interrogatories, or admissions which set forth disputed facts in

a forrr%missible in evidence.") 762 F.2d 952); Clay v. Equifax, Inc., 762 F.2d 952, 956 (11th
Cir. 1985). As the court observed in Martz v. Union Labor Life Ins. Co., 757 F.2d 135, 138 (7th
Cir. 1985): "The facts must be established through one of the vehicles designed to ensure
reliability and veracity--depositions, answers to interrogatories, admissions and affidavits. When a
party seeks to offer evidence through other exhibits, they must be identified by affidavit or
otherwise made admissible in evidence. 6 Moore's Federal Practice P 56.11[1.-8] (2d ed. 1983)."
See also Singer v. Wadman, 595 F. Supp. 188, 269 (D. Utah) (Winder, J.). Only deposition
testimony that in substance would be admissible in evidence at trial may be introduced on a
summary judgment motion. Skillsky v. Lucky Stores, Inc., 893 F.2d 1088, 1091 (9th Cir. 1990)
(deposition testimony that is not based on personal knowledge and is hearsay is inadmissible and
cannot raise a genuine issue of material fact sufficient to withstand summary judgment); J«;zcobsen

v. Filler, 790 F.2d 1362, 1367 (9th Cir.1986).

e

The Haiks may be correct that when examined, each of the challenged exhibits would

prove to be authentic.”® Nevertheless, as moving parties under Rule 56, the Haiks are bound to

» However, as a general rule, newspaper articles (e.g., Exhibit 40) are not admissible for purposes of
summary judgment. See, e.g., Horta v. Sullivan, 4 F.3d 2, 8 (1st Cir. 1993) (court refused to consider hearsay newspaper
account in exhibit form and asserted that "inadmissible evidence may not be considered™); Dowdell v. Chapman, 930
F.Supp. 533, 541 (M.D. Ala. 1996) Tilton v. Capital Cities/ABC, Inc., 905 F.Supp. 1514, 1544 (N.D. Okla. 1995) (a
"newspaper article is not proper evidence for submission on summary judgment as it is inadmissible hearsay™).

(continued...)
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abide by the rule's requirements concerning the admissibility of Rule 56(c) materials. For that
reason, the defendants' motion to strike plaintiffs' Exhibits 6, 16, 17, 24, 26, 27, 31, 40 and 42
should be granted.?!

Conclusion

The Haiks have failed to show that they are entitled to judgment as a matter of law that
the Town of Alta, by declining to extend its water service to the Haiks' Albion Basin property, has
denied them equal protection of the laws, or breached any other asserted statutory or contractual
duty to furnish culinary water. The Haiks likewise have failed to establish a breach of any
contractual or other legal duty on the part of Salt Lake City to approve the extension of Alta's
water lines to serve the Haiks' property. The parties having established the absence of any
gengine issue of material fact, it now appears that the Town of Alta and Salt Lake City are each
entitled to judgment as a matter of law on the Haiks' pleaded claims. Therefore,

IT IS ORDERED that plaintiffs' motion for partial summary judgment is DENIED; that
defendant Town of alta's motion for summary judgment is GRANTED; that the Town of Alta's

motion to strike is GRANTED; and that Salt Lake City's motion for summary judgment is

%(....continued)

2 The Haiks requested a continuance should "the Court determinef] that the challenged exhibits must be

struck, and that without them it must deny the plaintiffs' Motion for Summary Judgment." Pltfs' Reply/Opp. Mem. (Alta)
at 8. It appears, however, that the exhibits in question are not material to the issues that the Court has determined to be

dispositive, and a continuance to permit authentication of the exhibits appears unnecessary.
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GRANTED, and plaintiffs' complaint shall be and hereby is DISMISSED.

DATED this _3] _ day of October, 1997.

BY THE COURT:

Bruce S. Jenkins o
United States S¢nior District Judge

-29.
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S —— SOLT ARG, G CORRORMIHON ... .occce smoncoon

Smearan BEPARTMENT OF PUHLIO UTILITIEY MATTR
WATER BuPrLy AND WATEAWARKS
WATER RELAMATION AND STORMWATER

August 8, 2006

The Honorable Tom Pollard
Mayor, Town of Alta

P.O. Box 8016

Alta, Utah 84092-8016

Re: Town of Alta Water Supply
Dear Mayor Pollard:

We understand the Town of Alta is working with the Utah Division of Drinking
Water, Drinking Water Board (the “Board"), to obtain a variance related to the
antimony levels and timelline for implementation established by the State of Utah.
As part of this variance, the Board has requested a statement from Salt Lake City
regarding restrictions inherent in the Town's water supply.

Alta obtains 100% of its drinking water from Salt Lake Cily, pursuant to that ¢ertaln
Water Supply Agreement between Salt Lake City and the Town, dated August 12,
19786, as amended (the “Contract”). Under the terms of the Contract, Alta may
take water only from the following two sources: (i) the Bay City Mine, and (i) a
diversion point above the Snake Pit on Little Cottonwood Creek, as more
particularly specified in the Contract. In addition, the Town may, under the terms
of an MOU entered into between Salt Lake City and the Town on August 15, 2005,
take water unde: limited circumstances and-conditions from a tunnel on the J.P.
Lode Mining Claim specified as a source under a water supply coniract between
Salt Lake Clty and Salit Lake County Service Area # 3. Use of water from Service
Area #3 is‘'on a temnporary basis only, in connection with a pilot project to
determine the feaslibility of blending water from an alternate source to reduce the
concentration of antimony in Alta’s water supply. The MOU contemplated that, if
the pilot project proved successful, the parlies would explore the feasibllity of
allowing water use from such alternative source on a more permanent basis.

Alta has no right to purchase water from Salt Lake City from any source other than
as described above. Under Salt Lake City's watershed ordinance, the City may not
expand the existing Contract. The ordinance does allow for a change in the
source (which is the legal basis for the temporary MOU). However, the ordinance
expressly prohibits the drilling of wells as new water sources. -

1530 BOUTH WEST TEMPLE, SALT LAKE RITY, UTAW 84115
TELEPHONE: BOTv83-0600 FAX BOV-38R-6818
WWWLALZRAV.L0OM
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> 1/207 18:37 88174216886 TOWN OF ALTA

Mayor Poliard
August 8, 2006
Page 2

Please contact me if you have any questions regarding Alta’s sources of water
supply. '

Sincerely,
| Hoele"

LeRoy W.{llooton, Jr., “_)
Director

LWH:JN

Cc:  Chris Bramhall — Deputy City Attomey
file
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INTEROFFICE MEMORANDUM

FILE
LeRoy W. Hooton, Jr., Director
April 3, 1992

MAYOR LEAVITT MEETING

Those in attendance were: LeRoy W. Hooton, Jr., Dallas Richins,
Brian Hatch, Anne Quinn, Mayor Leavitt and John Golder.

We discussed the status of Salt Lake City's effort to acquire
Little Cottonwood Water Company water contracts in the Albion
Basin. We indicated that there was a snag with the transfer
because of a recent lawsuit. However, Salt Lake City and Dallas
Richins, Secretary of the Company have been able to discourage
new development by relying on the regulation that requires 400
gpd water for a building permit. .

We indicated to Mayor Leavitt that we didn't know how the lawsuit
by Cahoon & Maxfield, et al, would affect Alta's water supply
contract with Salt Lake City, but we felt that we could work
through the suit and have alternatives.

Mayor Leavitt éxpréssed his concern about potential devélopment
in the Albion Basin and the commercial use of some of the cabins.

Mayor Leavitt said that he was initiating an environmental wet-
lands study of the Albion Basin to define wetlands within the
watershed. The study will be conducted by Steve Jensen of the
City-County Health Department and has the support of the City-
County Health Department and the U.S. Forest Service. He asked
for Salt Lake City's support which he was given.

The discussion turned to the purchase of the Albion Basin private
lots and Mayor Leavitt's frustration over the appraisal process.
He indicated that the property owners are paying taxes on lots
assessed at $10,000 while the Forest Service appraisals would
only pay for watershed land at $200 to $500 per lot. He said
that the Lift Company had recently sold lots for $10,000 plus a
tax write-off. He further stated his concern over potential
events that in the future could lead to development in the Albion

‘ Basin.

We indicated that the Albion Basin is still a high priority for
purchase by the Public Utilities Advisory Committee and that we
still support converting the private land to public ownership.
We further talked about the Central Utah Completion Act which
provided $4.1 million for watershed land purchases including
Albion Basin. Mayor Leavitt indicated that he learned that there
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were some who wanted to divert these funds for other purposes.
We again reiterated our support for the land purchase and our
efforts would be directed to prevent the Central Utah Water
Conservancy District from diverting these funds to other areas.

7. It was finally agreed that we would take a fresh look at this
issue to see if we could come up with some innovative way of
paying a more realistic price for the lots. Mayor Leayitt
suggested a cost-sharing with the "Friends of Alta" organization.

8. Meeting concluded with both Salt Lake City and Town of Alta
making a commitment to cooperation and joint efforts in
protecting the watershed and water guality in Little Cottonwood
Canyon.

LWH/db
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ASREEMENTZ

day of
.:fc’ytp e 1971 by and between LITTLE COTTONWOOD WATER COMPANY

a mutuval irrigation company organized uader the laws of the State of

< o o T

* THIS AGREEMENT MADE and entered into this 2 2.

v Uteh, hereinafter called "Watex Company,' and ALBION ALPS PROPERTY

OWNERS, the cwners of certain property situated in Albionm Basia in

Little Cottonwood Canyon,;Sa}t.Lake County, Utah, hereinafter called

""Users";

WITNESSETH:

WHEREAS, the Water Company is the owner of all of the watars

T e e

!arising upon the drainage of Little Cottonwood Creek in Salt Lake County,

Utah, subject to such other rights as may be evidenced by appropriations

and diligence claims on file in the office of the State Engineer of the

' State of Utah; and, —

WHEREAS, the undersigned users are desirous of obtaining a

Pright to use some of the water arising in Little Cottonwood Canyon from

Water Company, all under the terms and condftions of this Agrcement; end, )
WHEREAS, the Users represent that they have an agreemeat with

the Salt Lake City-County Board of Health relative to sanitation and )

sewage disposal problems incident to the occupancy of any structures ex-

isting or hereafter to be.constructed upon the, property of the Users !

hereinbefore referred to;

NOW, THEREFORE, it is agreed by and between the parties hereto

as follows:

The Users have coanstructed works in a mine tunnel located

*?n\ Asﬁ \}«x nk N\‘\WTWV. v 1

_ on Ynited-States—Forest-S 1&«4 south of the subdivision to collect i

certain water belonging to the Water Company and at their expense to

‘transport same to the property.

2. The Users agree to construct and maintain a pipe or pipe- v
lines at their expense, and to repair Qnd maintain the same, together i
with any tanks, pump; or other facilities necessary to the movement of . 4

water from its source to Users building. ‘

3. The Water Company shall have no obligatiom whatsoever to

tha Usars in regard to the construction, maintenance or repair of said

facilities, and the Users agrea that the seme will at all times be so

' .. 3 « HOOOR252
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. }‘." '.:'. f'z‘ .: ; (:“- . (:

‘maintained as to pra@ent any loss or waste of water. Said pipeline

shall be so constructed that there will be a turn-off valve at a con~ /

-venient point outside said building so that the water to said building :

—

1 "can be shut off when service is discontinued,
4, It {3 expressly understood and agreed that said pipelina
shall not under any circumstances be extended to supply any other

structure or property or facilities other than herein provided.

S. The Users wiil, at their own expenée, install and maintain L,,j

Al

upon said pipeline a water meter approved by the Water Company for the
purpose of measuring the amount of water used by the Users. The Water
#ompany will at all times have access to gaid meter, and may charge
for the water so used at the then prevailing Salt Lake City water rates
plus one-half, or a rate of one and one-half times the Salt Lake City

water rates, and in the absence of a decision by the Water Company to

so charge, the Users will pay a flat rate of $15.00 per year.

6. The use of water by the Users shall be limited to culinary B

h uses only, and shall not be used for irrigation or sprinkling. ¥

7. The Users will :akg the water as is, with no representation
bx the Water Company as to Quantity, Quality or Purity. The Water Company
i; under no obligation to render said water fit or suitable for human
Cstumption.

8. It is understood and ag;eed that the Water Company {s
under obligation to deliver water to other persons, firms aand corporations,
and this Agreement is made only as to the waters in excess of the Water
Company's other ohligat;ons, and if at aay time the Water Company is ua-

"

able to furnish the water provided for by this Agreement, it may cancel

and terminate the same upon giving written notice te Lhe Users. Said
M notice 1s to be served either personally or by registered mail at the

last ‘known address of the Users.

9. It is understood and agreed that tpe Water Company may ter-
minate the delivery of water under the terms of this Agreement for the
'violation of any of the terms and conditions herebf by the Users, in-
cluding the failure to pay water bills herein provided, or for the . i
violation of any of the sanitary regulations of the Salt Lake City-

County Board of Health in. effect from time to time. ;

HOO0253
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: IN WITNESS WHEREOF, the parties hereto have executed this imstru-
‘ment the day and year first above written.

.8 * LITTLE COTTONWOOD WATER COMPANY

By,
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LITTLE COTTONWOOD CONTRACT
CECRET LAKE SUB 1981
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AGREEMENT BETWEEN LITTLE COTTONW/OOD WATER COMPANY AND %
OWNERS OF HOMES IN THE CECRET LAKE AREA RELATIVE TO USE OF !
WATER FOR DOMESTIC PURPOSES IN LITTLE COTTONWOOD CANYON

(‘(.J o« T:i,s. :-GREEMENT, made and entered into this __7¢ 4 day |
og Sctber, 1981, by and between LITTLE COTTONWOOD WATER COMPANY,
aﬁ irrigation company of the State of Utah, hereinaftér called
tﬁe Water Company, and the following named persons, their heirs,
sJCcessors and assigns, it,being specifically recognized and
represented by said persons that they are acting as agent for
each and every person who cﬁfrently holds title to any parcel of %
pfbperty that each of them holds, whether in joint tenancy,

ténancy in common, or in any other manner, and that it is intended

by this agreement that all persons holding title to any parcels

of ground in any such tenancy, or any ofher tenancy with any

signatory, are to be bound by the terms of this agreement, herein-
after the same collectively called the Users, to-wit: M. Byron -
Fisher, Richard H. Nebeker, Pete Gibbs, Tel fharlier, Steven H.
Stewart, Ruth R. Crockatt, Charles P. Miles, Carman E. Kipp,
Wwilliam B. Smart, Don M. Page and Kathrine E. Hanson. i
: WITNESSETH:

l. That the Users are individuals owning property, or

having the right to use of property, situated in Little Cotton-

woéd Canyon, Town of Alta, Salt Lake County, State of Utah, and
the land referred to has been subdivided into 15 building lots, /7
and the Users represent that said land will not be further sub-
divided and that the maximum number of buildings to be
constructed on thé property to be serviced by the Users will not

exgeed 15.

LAW OFFICES OF !
MOFFaY, WELLING & PauLSEN L
A PROFESSIONAL CORPORATION

BUITE 300
281 LAST BROADWAY
SALT LAKE CITY, UTAH 84111

»
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NOW, THEREFORE, it is agreed by and between the parties i

hereto as follows:
t * i
1. That the source of water from which the water will be !

. conveyed by pipeline to the cabins or residences to be serviced i

by the Users will commence at the point of diversion hereinbefof

~referred to and run directly to the cabins or residences to be
éervicéd under this agreement by the Users where now situated or:
where hereafter constructed. , %
. 2, The Users agree to construct, from the point of diVet-ér

;ion to the cabins to be constructed on the land hereinbefore -'i
éescribed, a pipeline adeguate to carry the water from the pointi
6f diversion to said cabins or residences, said pipelihe to be |
constructed solely at the cost of the Users, and.the Users agree ;
to maintain said pipeline and to ropair the same, together with-fﬁ
any tanks, pumps or other facilities necessary or incidental to—%

the movement of the water from the point of diversion to the

t
1
i
1
i

cabins orxr residences, and the Water Company shall have no obligat'

whatsoever to the Users, or any lessees, assigns or grantees, in

regard to the construction, maintenance or repair of said

facilities, and the Users agree that the same will at all times

be so maintained as to prevent any loss or waste of water. Said*

pipeline shall be so constructed that there will be a turn-off .

valve at a convenient point outside of each cabin or residence

so that water to each cabin or residence can be shut off and

sexrvice discontinued. -
3. The Users will cause to be furnished to the Water

Company, on or before June 1 of each calendar year, a written

statement showing each and every cabin or other structure

. situated upon the subdivision hereinbefore referred to, and

U 4

1o ;ppropriately identifying each to which water under this agree-

- ment is to be delivered during any part of the calendar year, g

L i

LAW GFFICEY OF

L2%- MorraT, WELLING a PAULSEN
q“ ~ A PROFEESIONAL CORMORATION
iE. . suITE 300
N 261 CAST DROADWAY

hl
v
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2. The Users represent that there formerly was in i
existence an organization known as the Cecret Lake Water COrpora;

tion, which since has become defunct, and that the Users are the !

successors in interest insofar as the use of water as hereinafter
described is concerned, and that it is proposed to service no f

more than 15 single-family dwellings within the Cecret Lake Sub-

i

division, pursuant to the terms of this agreement.

© 3. The Users represent that their predecessor in interest,%
) !
Cecret Lake Water Corporation, had a permit from the Division of

!

Health, Department of Social Services, of the State of Utah,

4.

relative to the installation of certain diversion facilities from"
a spring situated at the following point:

A spring of water which is at a point o f
from which the section corner of Sec-
tions 32 and 33 on the South Boundary
of Township 2 South, Range 3 East of
salt Lake Meridian bears North 52°34'

. fest 300 feet; thence North 37°26'

' East 1130.2 feet; thence North 52°34'

. West 600 feet; thence North 21°6' West
737)1.4 feet distant,

gnd that the terms and conditions of said permit are incorporafed
into this agreement by reference, and the Users agree that at all
éime; they will install and maintain said diversion system in - |
accordance with said permit and the rules and regulations from -
ﬁime to time to be promulgated B§ said Division of Health, i
Department of Social SerQices, of the State of Utah, and of Salt
Lake City-County Health Department.

4. The Water Company is the owner or charged with the
responsibility for the distribution of fhe waters of Little
Cottonwood Creek, which encompasses all the waters arising in
Little Cottonwood Canyon tributary to said creek, and some of the
said waters can be made available to the Users pursuant to the

o
terms of this Agreement.

LAW OFFICES OF
MOFFAT, WELLING & PAULSEN
A PAOFENSIONAL CORPORATION
SUITE 500
261 EAST DROADWAY
SALT LAKE CITY, UTAH 84111
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fand at said time to pay the Water Company the sum of $25.00 for 3
;éach cabin or structure to which water is delivered pursuant to !
this agreement, -Should any cabin or structure be built subse- !

§
Lizquent to June 1 of any calendar year, and a water connection madJ
to the same, the w§ter company shall be promptly advised and thei
énnual'yearly payment herein provided shall be made. The annuali
éayment herein provided for shall entitle the Users to use at
each such cabin or other structure to which said pipeline is ;

connected a quantity of water not to exceed fifty (50) gallons .~

éer day, averaged on a monthly basis. This agreement-does not i

cover any multiple dwelling structures, hotels, inns or other >Y‘

such facilities. The annual rental of $25.00 per year will be E

adjusted upwards in any year in which Ssalt Lake City increases ﬁ

v

its water rates, said increase to be proportionate to the increas

made in Salt Lake City's domestic water rates.

4. The use of water-shall be limited to domestic use only
and shall not be used for irrigation or’sprinkling. p)[

5. The Users will téke such water as is, with no repre- }
sentations by the Water Company as to quality or purity. The
Water Company is under no obligation to render said water fit or
suitable for human consumption.

6. It is understood and agreed that the Water Company is
under obligations to deliver water to other persons, firms and
corpofations, and this agreement is made only as to waters in
excess of the Water Company's other obligations, and if at any
time the Water Company is unable to furnish the water provided
for by this agreement, it'may cancel and terminate ﬁhe same upon P
giving written notice thereof to the Users, said notice to be i
served personally or by registered mail at the last known address
;f the User.

‘MarraE iine  Funms
SUITE 300

261 CAST BROADWAY
SALT LAKE CITY, UTAH 84111

HO00323

6
1
1
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of the Salt Lake c;ty-COunty Board of Health in effect from timei

- of a substantial portion of the waters of Little Cottonwood Creek

_agreement to Salt Lake City, this agreement may be so assigned;

—s_.
7. - It is understood and agreed that the Water Company may
terminate the delivery of water under and pursuant to this agreé

ment for the violation of any of the terms and conditions hereof

by the Users, including failure to pay the annual rental herein |
{

provided}‘or for the violation of any of the sanitary regulations

to time.

8. It is understood and agreed by and between the parties E

hereto that Salt Lake City, a municipal corporation, is the owner!

and should the Water Company and Salt Lake City at any time agree

that it meets the convenience of said two parties to assign this

and uJpon said assignment being so executed, all the rights and
OSIigations of the parties hereto shall then be between Salt Lake
City, a municipal corporatidn, and the Users. .

IN WITNESS WHEREQF, the Water Company has caused these -
presents to be executed by its officers thereunto duly authorized,
and the Users have caused these presents to be executed, as of
the day and year first above written.

LITTLE COTTONWOOD WATER COMPANY

Attest:

Yy
C/ w1l pl e tiloss
Sécretary

* . —— b ———

LAW OFFICES OF
MOrrFAT, WELLING A PAULSEN
A PROFESBIONAL CORPORATION
SUITE 300
38) CAST BROADWAY
SALT LAKE CITY, UTAH 84311




USERS:
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MAY 11, 2007 DRINKING WATER BOARD
MEETING COMMENTS
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M. C. Haik

Post Office Box 17124 801.582.9901
Holladay, Utah 801.520.5858
84117-0124 mchaik@qwest.net

Memorandum on Antimony Variance for Water System #18049-Reports due from the Town of
Alta pursuant to the Direction of the Drinking Water Board

April 25, 2007

State of Utah Drinking Water Board
Mr. Kenneth H. Bousfield
Compliance Manager-Division of Drinking Water
Members of the Drinking Water Board
Ms. Anne Erickson-Chair

Mr. Myron Bateman-Vice Chair

Mr. Ken Bassett

Mr. Daniel Fleming

Mr. Jay Franson

Ms. Helen Graber

Mr. Paul Hansen

Ms. Laurie McNeill

Ms. Diann R. Nielson

Ms. Petra Rust

Mr. Ron Thompson

Mr. Kevin Brown-Executive Secretary

Re: Antimony Variance for Water System #18049-Reports due from the Town of Alta pursuant
to the Direction of the Drinking Water Board at the May 11, 2006 Board Meeting.

Pursuant to the Directives issued at the March 3, 2006 deliberations, and by letter dated April 12,
2006, the Drinking Water Board requested the TOA provide the following:

1] Report the status of any research.
2] Report the status of any testing.
3] Report the status of any blending results.
4] Report the status of any literature reviews conducted during the 24 month period.
5] To submit the report annually to Division of Drinking Water staff on or before January 31,
2007 and January 31,2008.
6] The Board further directed that the Town of Alta report on the status of water rights in its first
report on or before January 31, 2007.

The Drinking Water Board interpreted this to mean:

A) That The Town of Alta would show that Salt Lake City owns the water Rights in the
Little Cottonwood Canyon area.

B) The Town of Alta uses water by agreement with Salt Lake City.

Page 69 of 132


mailto:mchaik@qwest.net

C) A statement by an appropriate representative from Salt Lake City indicating their
restrictions on Alta’s use of Salt Lake City’s water.

The TOA has failed to make a substantive response to the Drinking Water Board. Nor did
the TOA make a timely response to the Drinking Water Board. The TOA'’s failure to make a
substantive response to the Directives of the Drinking Water Board, should not deprive the
Drinking Water Board of information necessary to make an informed decision regarding the
drinking water supplies either public or private in the TOA. The following matters should have
been disclosed to the Drinking Water Board Pursuant to the Directives issued at the March 3,
2006 deliberations, and by letter dated April 12, 2006:

The 1976 Water Supply Agreement and the terms and conditions thereof.
Status of water rights or claims owned by Salt Lake City in the Alta area.
Status of water rights or claims owned by others in the Alta area.

I have included a copy of the original 1976 Water Supply Agreement and will discuss
that agreement first. The agreement is permissive is character and does not impart any water
rights to the TOA only surplus water. The agreement may terminated at any time, for any reason
upon thirty days written notice by Salt Lake City(#11). The agreement permits water amounts
not to exceed 265,000 gallons per day(#1) and further that if another contract is not terminated,
the maximum amount of water to which the TOA is entitled shall be reduced by 150,000 gallons
per day (#2) leaving 115,000 gallons per day as the contract amount. The Town of Alta may
supply water outside of the 1976 TOA limits without written consent of Salt Lake City (#8). The
water supplied by the agreement shall be limited solely to domestic and commercial culinary
purposes and shall not be used for agriculture or sprinkling of any type (#9). The TOA agrees
that until the EPA 208 study is complete no additional users shall be added to the system. TOA
agrees to convey to Salt Lake City valves and facilities from the source to the meters and also
obtain and convey all rights of way and easements necessary to permit Salt Lake City access to
all valves and facilities from the source to the meters(#5&6). The original agreement it has since
been amended to permit the TOA to supply water to the Alta Ski Lifts Company with water for
snowmaking purposes, a purpose which was specifically prohibited by the original agreement
and other similar contracts to provide water in the TOA.

The terms and conditions of the 1976 have never been applied by either the seller, Salt
Lake City, nor the buyer the TOA, as to the amount of water delivered to the TOA. The TOA has
consistently used water amounts far in excess of the contract amount, with the knowledge and
consent of Salt Lake City. The contract cited in paragraph #2 of the 1976 Agreement has not
been terminated and appears on the Utah Division of Water Rights records UTDWR #57-10010.
The TOA has the ability pursuant to the 1976 Water Agreement to purchase only 115,000
gallons of surplus water per day for municipal use, which use may be terminated by Salt Lake
City with thirty days notice. Historically the TOA has not used the contract amount during the
summer months and far exceeded the contract amount during the winter months. This pattern of
use does not alter the terms and conditions of the agreement. Both Salt Lake City and the TOA
make the following claim in a Submission of Court Requested Information:
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The May 20, 1975 Agreement (the “Peruvian Contract”) referenced in
the 1976 Water Supply Agreement, may not have been effectively
terminated and Salt Lake City may, therefore, be contractually obligated to
provide up to 150,000 gallons of water per day to the signatories of that
Agreement, (the “Peruvian Contract Customers”) which signatories did not
include the Town of Alta. Accordingly, the Town of Alta, under to the 1976
Water Supply Agreement, may have only a contractual claim to 115,000

gallons per day.?

? The 1976 reference is an error. The actual agreement date is May 20, 1975.

3 The Town of Alta reserves the right to challenge such an interpretation although it
generally agrees that a substantial portion of its 265,000 entitlement under the 1976
Contract may be claimed by the Peruvian Contract Customers. Alta reserves the right to
assert that it is entitled to use enough of the 150,000 gallon capacity referred to in the
Peruvian Contract to satisfy the water demands within its 1976 boundaries which exceed
the arguable 115,000 gallon [imit under the 1976 Contract.

Thus the TOA acknowledges that the TOA is using water which the TOA has no right to
use and Salt Lake City is not contractually obligated to provide pursuant to the 1976 Water
Supply Agreement. The only true meaning discernable regarding the 1976 Water Supply
Agreement between Salt Lake City and the TOA is that a specific group of taxpaying property
owners in the Albion Basin, Albion Alps & Cecret Lake subdivisons will not be provided
municipal water service as a policy matter due to Salt Lake City’s lack of consent. The plain
language of the Agreement and the terms and conditions thereof are vacant as to amount of water
provided and uses of water.

The case of Haik v. TOA and Salt Lake City (Case No. F-2-96-CV-0732) in which the
claims above were made is often cited by TOA officials and staff as meaning that the property in
the Albion Basin, Albion Alps & Cecret Lake subdivisons cannot not be further developed. That
mis-construes the decision in that case. The decision by Judge Jenkins merely affirmed Salt Lake
City’s ability to withhold consent to provide water outside the TOA’s 1976 geographic
boundaries. It is notable that the Cecret Lake properties are within the TOA 1976 geographic
boundaries, the other two subdivisions are not. The decision by Judge Jenkins goes further to say
that the taking claims made by Haik in that action were without merit precisely because Haik had
the right to develop and that Haik had 50 gallons per day per lot which is merely a shortage of
water.
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“The Haiks still have in October of 1997 what they purchased from Marvin Melville in
October of 1994: lots in Albion Basin Subdivision #1 with appurtenant water rights limited to 50
gallons per day per unit under the 1963 agreement. They retain the “full ‘bundle’ of property
rights” they purchased.” (Case No. F-2-96-CV-0732).

That Salt Lake City can withhold their consent under the terms and conditions of the
1976 Water Supply Agreement does not in any way constrain the TOA from seeking, claiming,
purchasing additional water resources to provide culinary water to those who pay taxes for
municipal services but are not yet served.

It is important for the Drinking Water Board to understand that there are numerous
suppliers of water within the current limits of the TOA. A review of some of the most prominent
due to being situated the in Albion Basin Annexation to the TOA.

First is the Canyonlands contract with Little Cottonwood Water Co. This is the contract
discussed in the Jenkins decision. This contract provides water to the property in the Albion
Basin Subdivision, which was platted and approved in 1963 by Salt Lake County, prior to the
incorporation of the TOA (Salt Lake City is purported to be the successor in interest to Little
Cottonwood Water Co.). This contract provides for 50 gallons per lot per day. During the same
period of time that Salt Lake City was withholding consent to permit the TOA to provide
additional water to this subdivision, Salt Lake City had before the State Engineer a Change
Application, to move water from a point of diversion in the Salt Lake Valley, to the Albion Basin
Subdivision for the purpose of providing culinary/municipal water to the property in the Albion
Basin Subdivision. The change application was approved by the State Engineer. Why would Salt
Lake City deny consent to a municipality to provide water and at the same time move additional
water specifically to the property it is seeking to deny water service?? The change application
would appear to have been fraudulent and made materially false representations. The amount of
water moved would appear to meet all necessary volume requirements for a building permit.
This action was difficult understand. The following is an excerpt from a April 3, 1992 file memo
by Leroy W. Hooten Director of the Salt Lake City Department of Public Utilities:
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INTEROFFICE MEMORANDUM

: FILE
i F#OM: LeRoy W. Hooton, Jr., Director
. DATE: April 3, 1992

RE: MAYOR LEAVITT MEETING

Those in attendance were: LeRoy W. Hooton, Jr., Dallas Richins,
Brian Hatch, Anne Quinn, Mayor Leavitt and John Golder.

l. We discussed the status of Salt Lake City's effort to acquire
Little Cottonwood Water Company water contracts in the Albion
Basin. We indicated that there was a snag with the transfer
because of a recent lawsuit. However, Salt Lake City and Dallas
Richins, Secretary of the Company have been able to discourage
new development by relying on the regulation that requires 400
grd water for a building permit. .

Second is the Albion Alps contract with Little Cottonwood Water Co. This contract provides
water to the property in the Albion Alps Subdivision, which was platted and approved in prior to
the incorporation of the TOA 1963 by Salt Lake County. (Salt Lake City is purported to be the
successor in interest to Little Cottonwood Water Co.). This contract contains no specific value
regarding amounts of water to be supplied.

Third is the Cecret Lake contract with Little Cottonwood Water Co. This contract provides water
to the property in the Cecret Lake annexation to the TOA. These properties differ from the
Albion Basin & Albion Alps subdivision properties because they are within the geographic
bounds of 1976 Water Supply Agreement between Salt Lake City and the Town of Alta, thus
eligible to be served pursuant to the terms and conditions of that agreement, but service has been
refused by the TOA.

It is important to note that the Albion Basin Annexation to the TOA is only a portion of
the geologic feature known as the Albion Basin. The 1976 Water Supply Agreement between
Salt Lake City and the Town of Alta, bisects the geologic feature known as the Albion Basin.
Thus you have the situation that the Alta Ski Lifts daylodge is able to be provided water, while
properties a couple hundred feet away are denied service.

The subdivided properties described above all contain approved water infrastructure
improvements. Some of the properties have home improvements as well. All were intended to be
built upon and were zoned for single family when approved.

The TOA in pleadings in the case of Haik v. TOA and Salt Lake City (Case No. F-2-96-

CV-0732) vehemently pleaded that; but for Salt Lake Lake City withholding consent, the TOA
would gladly provide service to the above described properties. The TOA officials appear to
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believe that Salt Lake City owns and or controls all the water in Little Cottonwood canyon. This
is not the case. There are numerous owners of water, public and private which could be applied
within the TOA should the elected officials pursue acquisition of additional sources. Most
prominent of these would be the Jordon Valley Water Conservancy District whose mission
statement explicitly states that they are to provide wholesale water to municipalities. The TOA
has failed to pursue any water resources sufficient to meet the needs of the municipality. The
current supply may be terminated at will by Salt Lake City. The TOA has not sought additional
water resources because the current elected officials do not desire to serve all the taxpayers
within the municipality. The could and should seek a reliable supply of water to meet the present
and future needs of the municipality. The TOA has co-operated and coordinated with the City of
Salt Lake to deny culinary water resources to the historically benefited properties solely to
prevent the building of homes. The TOA has co-operated and coordinated with the City of Salt
Lake to expand use of water to commercial enterprises for culinary as well as irrigation of treated
drinking water. Salt Lake City has a policy of denying culinary water to intended beneficiaries
not due to lack of water resources but merely deny development which would otherwise be
legally possible with sufficient water.

The Board of Drinking Water should direct the following information to be provided by the TOA
prior to the issuance of additional variances:

1] Disclose amount of water it has under contract from Salt Lake City.

2] Disclose any other water sources has any interest in.

2] Disclose all sources of water which connect in any manner to the TOA water system.

3] Disclose all inquires made regarding seeking additional water resources which are not
terminable by other party.

4] Disclose all private water systems in the TOA and the Source Protection Zones for those
systems.

5] Disclose all reports regarding water sources with antimony contamination other than the Bay
City mine.

6] Disclose all sources the TOA has investigated to blend water with Bay City mine water.
7] Disclose the State of Utah Source Protection Plan required by UCA.

8] Disclose plan to serve all taxpayers with culinary water in future.

9] Provide map of water easements and infrastructure to committee.
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PERUVIAN CONTRACT
UT DWR 57-010010
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CHPRINT Page 1 of 2

Select Related Information .

(WARNING: Water Rights makes NO claims as to the accuracy of this data.) RUN DATE: 04/26/2007 Page 1
CHANGE: alé6841 WATER RIGHT: 57-10010 CERT. NO.: AMENDATORY? No
BASE WATER RIGHTS: 57-10010
RIGHT EVIDENCED BY: C.W. Morse Decree, Civil #4802, Water Right No.

57-8973
CHANGES: Point of Diversion {X], Place of Use [X], Nature of Use [ ], Reservoir Storage [ ].
*

NAME: Salt Lake City Corporation
ADDR: Department of Public Utilities
1530 South West Temple
Salt Lake City UT 84115

REMARKS :
* *
FILED: 06/24/1992 |PRIORITY: 06/24/1992|ADV BEGAN: 04/15/1993|ADV ENDED: INEWSPAPER: Deseret News
ProtestEnd:05/29/1993 | PROTESTED: [Hear Hel) |HEARNG HLD: |SE ACTION: [Approved]|ActionDate:01/17/1997|PRCOF DUE: 01/31/2011
EXTENSION: |ELEC/PROCOF: { 1 |ELEC/PRCOF: |CERT/WUC: |LAP, ETC: |LAPS LETTER:
RUSH LETTR: {RENOVATE: IRECON REQ: ITYPE: [ ]

Status: Approved
e e v o e o oy o ok o o e o ok o o ol ok ok ok o o o o o i i ok e ok ok o o o o o e o e b S vl i o i e e i o ok ok o o e e e o o de e deddedrde ek drdodr b ekt de bk ke kel dd kv kk kW kk ok

TRk kR AR Ak Rk kR kA kkkH E RE T O F O R E e vbdroe e e sk o oo se se o b e de s e s kW hkde ek kA wd kAN kWH E R E A F T E Rivddrbdrdiekdwddwkkkhwwhdkd
Wi e e e e e 2l o e el e s 3 v o o 3k e e o vk o e o iy o o o o ol o o ol ok o ol ok sk ok ok ok e S Sl v e o e e o e o e e ok W d ek Nk Nk ek Rk Rk kR Rk kN AR Rk R e d

| FLOW: 167.9 acre-feet | FLOW: 167.9 acre-feet
|
ISOURCE: Little Cottonwood Creek
t
ICOUNTY: Salt Lake

|

SOURCE: Quincy Mine Tunnel

COUNTY: Salt Lake COM DESC: Little Cottonwood Canyon

This change application is based on
rights in Little Cottonwood Tanner Ditch,
Cahoon and Maxfield Irrigation Company,
Walker Ditch Company and Richards
Irrigation Company. The rights are

shown in the C. W. Morse Decree on Little
Cottonwood Creek, Civil No. 4802,

Dated June 16, 1910. The use of these rights
is defined further by a statement of
Water Users Claim No. 57-8973 entered in
the proposed determination of water
rights.

The balance of the rights will
continue to be used for municipal purposes by
Salt Lake City.

A contract has been made between Salt
Lake City Corporation and Alta Peruvian
Lodge and others for these users to
divert up to 167.9 acre-feet of water
annually (150,000 gpd) for domestic
requirements of Alta Peruvian Lodge,
incidental uses and for 13 homes.

|
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|
|
|
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|
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|
|
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|
|
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I

{ JCHANGED AS FOLLOWS: (Click Location link for WRPLAT)

N

|Point Surface: { |[Point Surface:

1(1) s 234 ft E 102 ft from W4 cor, Sec 28, T 2S, R 1E, SLBM|I{l) s 2950 ft W 480 ft from N4 cor, Sec 05, T 35, R 3R, SLBM
| Dvrting Wks: Little Cottonwood Tanner Ditch || Dvrting Wks:

| Source: || Source:

1{2) N 77 ft W 663 £t from E4 cor, Sec 29, T 25, R 1E, SLBM|
| Dvrting Wks: Cahoon & Maxfield Ditch

| Source:

(3} N 1363 £t W 1143 £t from E4 cor, Sec 29, T 25, R 1E, SLBM
| Dvrting Wks: Walker Ditch

| Source:

| POINT(8) OF DIVERSION -

1(4) s 1800 ft E 707 ft from N4 cor, Sec 34, T 25, R 1E, SLBM
Dvrting Wks: Richards Ditch
Source:
(5) N 2309 ft W 743 ft from E4 cor, Sec 11, T 38, R 1E, SLBM

!

|

|

| Dvrting Wks: Diversion Dam

| Source:

|{6) S 838 ft E 4512 £t from W4 cor, Sec 07, T 3S, R 2E, SLBM
| Dvrting Wks: Murray City Power Plant
| Source:

|

I

I

Stream Alt?: No

|

|

I
I
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|PLACE OF USE ~~=w=w~= > | ICHANGED as follows:
| I
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| --NW4-- --NE¥-~ --SW4-~ --SE4-—- || ==NWi4-- ~-NE¥4-- --5W4-- --SE4%—-

[} INNS S|IINNS S{INNS SIINNS S| INNS SIINNS SIINNS S|INN S S
{ [WEWEIIWEWEIIWEWEIIWE WEIII IWEWE|IWEWEIIWE WE|[WE WE|
| |iSec 65 T 35 R 3E SLBM LRI L LA A N N A L A A A |
{NATURE OF USE ~—--==> | |SAME AS HERETOFORE

|

| SUPPLEMENTAL to Other Water Rights: No |
L R T PP .
IMUN: Salt Lake City USED 01/01 - 12/31|
| |

* *
* *
PROTESTANTS%**********ti**'***ﬁi**ii*fﬁﬁ***iﬁ*tﬁ**iiﬁ*ti**tii*ti**ti***.*iti***ii*iﬁi******ii**i*iii***ii**iﬁ**i*i*'ﬁ**iﬂ*iii**'ii*t
*

NAME: Jame C. Garside NAME: Cahoon and Maxfield Irrigation Company
ADDR: 2077 East 1710 South ADDR: c/o Anton P. Rezac
Spanish Fork, UT 84660 5668 South Bullion
Murray UT 84123
NAME: Robert J. Murdock et al NAME: Salt Lake County
ADDR: 2964 East 3135 South ADDR: c/o David E. Yocom {late protest)
Salt Lake City UT 84109 2001 south State Street, #53600
Salt Lake City UT 84130-1200
NAME: Harvey Stauffer NAME:
ADDR: #8 Stauffer Lane ADDR:
Murray UT 84107
* &
EXTENSIONS OF TIME WITHIN WHICH TO FILE PRQOFi*tti*it1i*ti**tii*ti**tiﬁf*i**ttﬁ*iti*tii**ii**iﬁ**iﬁ*it*iiﬁi*iti*tii*ili**iiitiﬁi*i**
*. *
FILED: 04/27/2000|PUB BEGAN: |PUB ENDED: INEWSPAPER:
ProtestEnd: | PROTESTED: [Yes ] |[HEARNG HLD: |SE ACTION: {[Approved]|ActionDate:07/20/2000|PROOF DUE: 01/31/2005
FILED: 01/20/2005{PUB BEGAN: | PUB ENDED: |NEWSPAPER: No Adv Required
ProtestEnd: |PROTESTED: [Yes 1 |HEARNG HLD: |SE ACTION: [Approved]iActionDate:05/12/2005|PROOF DUE: 01/31/2011
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Naturel Resources | Contact | Disclaimer | Privacy Pofley | {bllity Pofi

http:/nrwrt2.waterrights.utah.gov/cblapps/chprint.exe?chnum=a16841 Page 745673007



PERUVIAN CONTRACT
UT DWR 57010010

Page 78 of 132



CHPRINT Page 1 of 2

Select Related Information .

(WARNING: Water Rights makes NO claims as to the accuracy of this data.) RUN DATE: 04/26/2007 Page 1
CHANGE: alé6841 WATER RIGHT: 57-10010 CERT. NO.: AMENDATORY? No
BASE WATER RIGHTS: 57-10010
RIGHT EVIDENCED BY: C.W. Morse Decree, Civil #4802, Water Right No.

57-8973
CHANGES: Point of Diversion {X], Place of Use [X], Nature of Use [ ], Reservoir Storage [ ].
*

NAME: Salt Lake City Corporation
ADDR: Department of Public Utilities
1530 South West Temple
Salt Lake City UT 84115

REMARKS :
* *
FILED: 06/24/1992 |PRIORITY: 06/24/1992|ADV BEGAN: 04/15/1993|ADV ENDED: INEWSPAPER: Deseret News
ProtestEnd:05/29/1993 | PROTESTED: [Hear Hel) |HEARNG HLD: |SE ACTION: [Approved]|ActionDate:01/17/1997|PRCOF DUE: 01/31/2011
EXTENSION: |ELEC/PROCOF: { 1 |ELEC/PRCOF: |CERT/WUC: |LAP, ETC: |LAPS LETTER:
RUSH LETTR: {RENOVATE: IRECON REQ: ITYPE: [ ]

Status: Approved
e e v o e o oy o ok o o e o ok o o ol ok ok ok o o o o o i i ok e ok ok o o o o o e o e b S vl i o i e e i o ok ok o o e e e o o de e deddedrde ek drdodr b ekt de bk ke kel dd kv kk kW kk ok

TRk kR AR Ak Rk kR kA kkkH E RE T O F O R E e vbdroe e e sk o oo se se o b e de s e s kW hkde ek kA wd kAN kWH E R E A F T E Rivddrbdrdiekdwddwkkkhwwhdkd
Wi e e e e e 2l o e el e s 3 v o o 3k e e o vk o e o iy o o o o ol o o ol ok o ol ok sk ok ok ok e S Sl v e o e e o e o e e ok W d ek Nk Nk ek Rk Rk kR Rk kN AR Rk R e d

| FLOW: 167.9 acre-feet | FLOW: 167.9 acre-feet
|
ISOURCE: Little Cottonwood Creek
t
ICOUNTY: Salt Lake

|

SOURCE: Quincy Mine Tunnel

COUNTY: Salt Lake COM DESC: Little Cottonwood Canyon

This change application is based on
rights in Little Cottonwood Tanner Ditch,
Cahoon and Maxfield Irrigation Company,
Walker Ditch Company and Richards
Irrigation Company. The rights are

shown in the C. W. Morse Decree on Little
Cottonwood Creek, Civil No. 4802,

Dated June 16, 1910. The use of these rights
is defined further by a statement of
Water Users Claim No. 57-8973 entered in
the proposed determination of water
rights.

The balance of the rights will
continue to be used for municipal purposes by
Salt Lake City.

A contract has been made between Salt
Lake City Corporation and Alta Peruvian
Lodge and others for these users to
divert up to 167.9 acre-feet of water
annually (150,000 gpd) for domestic
requirements of Alta Peruvian Lodge,
incidental uses and for 13 homes.

|
!
1
|
|
|
|
[
t
I
|
|
I
|
|
1
]
|
|
!
|
|
t
|
|
|
|
|
I

{ JCHANGED AS FOLLOWS: (Click Location link for WRPLAT)

N

|Point Surface: { |[Point Surface:

1(1) s 234 ft E 102 ft from W4 cor, Sec 28, T 2S, R 1E, SLBM|I{l) s 2950 ft W 480 ft from N4 cor, Sec 05, T 35, R 3R, SLBM
| Dvrting Wks: Little Cottonwood Tanner Ditch || Dvrting Wks:

| Source: || Source:

1{2) N 77 ft W 663 £t from E4 cor, Sec 29, T 25, R 1E, SLBM|
| Dvrting Wks: Cahoon & Maxfield Ditch

| Source:

(3} N 1363 £t W 1143 £t from E4 cor, Sec 29, T 25, R 1E, SLBM
| Dvrting Wks: Walker Ditch

| Source:

| POINT(8) OF DIVERSION -

1(4) s 1800 ft E 707 ft from N4 cor, Sec 34, T 25, R 1E, SLBM
Dvrting Wks: Richards Ditch
Source:
(5) N 2309 ft W 743 ft from E4 cor, Sec 11, T 38, R 1E, SLBM

!

|

|

| Dvrting Wks: Diversion Dam

| Source:

|{6) S 838 ft E 4512 £t from W4 cor, Sec 07, T 3S, R 2E, SLBM
| Dvrting Wks: Murray City Power Plant
| Source:

|

I

I

Stream Alt?: No

|

|

I
I
Il
[N
I
[B]
[X]
L
I
I
I
i
I
H
I
I
1
Ll

|PLACE OF USE ~~=w=w~= > | ICHANGED as follows:
| I

http://nrwrt2.waterrights.utah.gov/cblapps/chprint.exe?chnum=a16841 Page B186/5007



CHPRINT Page 2 of 2
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{ [WEWEIIWEWEIIWEWEIIWE WEIII IWEWE|IWEWEIIWE WE|[WE WE|
| |iSec 65 T 35 R 3E SLBM LRI L LA A N N A L A A A |
{NATURE OF USE ~—--==> | |SAME AS HERETOFORE

|

| SUPPLEMENTAL to Other Water Rights: No |
L R T PP .
IMUN: Salt Lake City USED 01/01 - 12/31|
| |

* *
* *
PROTESTANTS%**********ti**'***ﬁi**ii*fﬁﬁ***iﬁ*tﬁ**iiﬁ*ti**tii*ti**ti***.*iti***ii*iﬁi******ii**i*iii***ii**iﬁ**i*i*'ﬁ**iﬂ*iii**'ii*t
*

NAME: Jame C. Garside NAME: Cahoon and Maxfield Irrigation Company
ADDR: 2077 East 1710 South ADDR: c/o Anton P. Rezac
Spanish Fork, UT 84660 5668 South Bullion
Murray UT 84123
NAME: Robert J. Murdock et al NAME: Salt Lake County
ADDR: 2964 East 3135 South ADDR: c/o David E. Yocom {late protest)
Salt Lake City UT 84109 2001 south State Street, #53600
Salt Lake City UT 84130-1200
NAME: Harvey Stauffer NAME:
ADDR: #8 Stauffer Lane ADDR:
Murray UT 84107
* &
EXTENSIONS OF TIME WITHIN WHICH TO FILE PRQOFi*tti*it1i*ti**tii*ti**tiﬁf*i**ttﬁ*iti*tii**ii**iﬁ**iﬁ*it*iiﬁi*iti*tii*ili**iiitiﬁi*i**
*. *
FILED: 04/27/2000|PUB BEGAN: |PUB ENDED: INEWSPAPER:
ProtestEnd: | PROTESTED: [Yes ] |[HEARNG HLD: |SE ACTION: {[Approved]|ActionDate:07/20/2000|PROOF DUE: 01/31/2005
FILED: 01/20/2005{PUB BEGAN: | PUB ENDED: |NEWSPAPER: No Adv Required
ProtestEnd: |PROTESTED: [Yes 1 |HEARNG HLD: |SE ACTION: [Approved]iActionDate:05/12/2005|PROOF DUE: 01/31/2011
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SALT LAKE -TOWN ALTA
WATER AMOUNT
MAY 9, 1997
HAIK VS ALTA - SALT LAKE CITY
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‘n” Lats City Aftomey's Cilins
Date Zle2fac

‘-.».'" % ¢ - h L AAL ’.,_ XTI
Velie L Y s Hrsres INTERGOVERNMENTAL AGREEMENT . HE f

CITY, RECQRDER
WATER SUPPLY AGREEMBNT SALT LAKE CITY TO ALTA CITY

THIS AGREEMENT made and entered into as of the 19‘2 Oi-day of -

Q;! AL f_ , 1876, by and between SALT LAKE CITY CORPORATION,

a municipal corporation of the State of Utah, hereinafter CITY, and .

v fuf ALTA ©25%, a muniéipal corporation of the State of Utah,'hepéinafker

(=)

ALTA.
. WITNESSETH: .

WHEREAS, Alta is a body corporate and politic of ‘the Stafq of
Utah situated in Little Cottonwood C;nyon, Salt Lake County,‘Utah
established pursuant to the 1aw§ of the Sfate of 'Utah for thé purposés
of furnishing municipal services, to the residents and developments with-
in the boundaries of Alta City; and »

WHEREAS, Alta represents that it is presently 1n compllance with
the ordinances, rules and regulatlons of the Salt Lake Clty-County
Health department and State and Pederal regulatory agencies concerning
sanitation water use and treatment, sewage dlsposal incident to the
uses and developments aﬁd rules and regulations within the Salt'iake
City watershed area; and _ o

WHEREAS Clty owns and/or controls the major portion of the
primary waters of Little Cottonwood Canyon for the use and beneflt of
Salt Lake City residents, some of which, at thls tlme, can be made
available to Alta; and '

WHEREAS, City and Alta desire to enter into an agreement for the
supply of water tc Alta in accordance herewith.

NOW, THEREFORE, in consideration of the premises, the parties

agree as follows: ) :

1. QCity agrees to make available to Alta for its use, as herein-

after described, the normal flow of raw, untreated water, not to

exceed 265,000 gallons per day, eminating from either of the following

locations, to-wit:




Entrance to Bay City Mine
1500 feet more or less West, and 400 feet more or

less South from the South East Corner-Section 32 T.2S.,
R.3E., S.L.B.& M.

The vector of the tunnel is in a'Northeasterly‘direction.

Alternate Point of D1verszon above the Snake Pit on thtle
Cottonwood Creek.

200 feet more or less East and 2950 feet more or less
South from the Southeast Corner Sectlon .32, T. 2S., R. 33,,

e%a S L.B.& M.

2. 1If the Agreement between City and Alta Peruv;an Lodge and
others, dated May 20, 1976, is not términated w;thln one year from the
date on which Alta first begins using water he?eunder3 the maximum
amount of water to whicﬁ Alta is entitled under Article 1 hereof, shall

be reduced thereafter by 150,000 gallons per day.

3. Alta agrees to constrgqt or have constructed, from séid water
sources and.diversion points.to the various users 6f wafeb intended to -
€§s be served w?thin the city limifs, all necessary pipelines, faciliéies,
fixtures aﬁd appurtenances thereof, all of which shall be acquired or

constructed at the sole cost of Alta, and Alta shall maintain and repair

the same together with any tanks, pumps or other equipment and facilities
necessary or incidental to the4movement and/or treatment of the water
from said points of diversion to the various users within Alta's city
limits. .

-4, City shall have no obligation whatsoever to A1¥a or %ny of its
users, lessees, assigns or grantees with regard to the constructlon,
maintenance or repair of said facilities, and Alta agrees that the same
will, at all times, be so maintained and policed as to prevent loss or
waste of water from the distribution system.

5. Alta will install at its sole cost and to City specifications
?

all necessary meters and shut off valves so that City can measure and
control the amount of water used by Alta and agrees not to use or

allow the use of any water through said system without said metering

devices attached. Alta agrees to convey to City said valves and facil-

ities from the source to said shut off valves and meters, and thereafter
City shall maintain and/or replace the same to and includine said

shut off valves.
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6. City will at all times be provided with complete access.to
said facilities, valves and meters, and Alta agrees to obtain and.
deed to ciéy all pights-of~;ay and easements deemed necessary for such
access by City. .

7. City shall, from time to time, read said meters and compute
the amount of water used by Alta, which will be billed-once each ﬁonth.
at the then prevailing City water rates for water served inside City's
1limits as provided by the then current City ordinance. Alta agfees‘to

pay said charge within 15 days'after a statement is forw

-

arded by City. -
8. It is expreésly understood and agreed that said pipeline§
»
shall' not be extended to or supply water to any properties or facilities

not within the presént city limits of Aita without the prior written
consent of City. .

9. The uses of the water supplied hereunder %ﬁall be limited
solely to domest%c and commercial culinary purposes.and uses incidental

thereto, and it shall not be used for agricultural irrigatian or sprink-

ling of any type.’

10. Alta agrees to receive the water furnished hereunder b§ City
"as is", with no representations by ‘City as to quality or purity. City

shall be under no obligation whatsoever to render said water fit or
suitable for human consumption.

11. It is understood and agreed that City has-prior Etatutory and

conéractural obligations to deliver water to i&s inhabitants, and.its
surplus water to firms and corporations in the canyon and elsewhe£e,
and this .Agreement is made only as tp surplus Qaters in excess of City's
needs and obligations, and if at any time and for any reason,.in City's
sole judgment, it is unable to furnish the water provided for by this
ngrecment, it imay reduce the amount of water allowed hercunder or cancel
and terminate this Agreement upon 30 days written notice by personally
serving or mailing by ccrtifiea or registered, written notice thereof
%o Alta City, at Alta, Utah, provided however, that the foregoing shall
in no way prohibit City from assigning or transferring its obligations

hereunder to another supplier or from making. other arrangemen{s for

supplying water hereunder to Alta.
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12. . Alta recognizes City's need to protect its watershed and
specifically dgrees to be ‘bound’ by and comply with all City water
ordinances, applicable County ordinances, Salt Lake City-County Board

of Health regulations and applicable State law. It is unde;stood and

agreed that City may immediately or after notice termiﬁate_this Agree-
ment, without any liability whatsoever, for Alta's violation Af.any

of the terms and conditions heréunder, or for Alta's failure or_refﬁsal
wifhin five (5) days after written notice to correct any Alta controllec
‘or controliable condition violafing,-or to enforce violation against
others within its city limits of, then in forcé City and/or County
watershed ordinances or any sanitary régﬁlation of the éalt Lake
City-County Board of Health or State law. ‘ -

13. Alta agrees that until the EPA 208 Study is complete there
will be no additional users of water added to the system beyond those
now in existence to whom water service is presently contemﬁlqted.

14%. Neither this Agreement nor the benefits nor obligations
hereunder ;re assignable by Alta without the prior written consent of
Cityl/__ﬁ_"__R ' _

15. Alta agrees to 1ndemnxfy, save harmless and defend City,
its agents and employees, from and agalnst any and all sults, legal
proceed;ngg, claims, mechanics liens, demands, costs and attorney's-
fees arising out of or by reason of Alta's construcfion; replacement
and maintenance of said water lines and attendant faciiities and use of

said water obtained hereunder. Alta further agrees to maintain in

force at its own expense during the life of this Agreement, a compre:
hensive general liability insurance policy with additional coverage
for contractural, completed operations and products liability in the

rinimum amounts of $100,000/$309,020 for bdodily injury and '$50,000

for property damage, and naming City as an additional named insured

‘for all risks involved hereunder.-

IN WITNESS WHEREOF, the parties have caused this Agreement to
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be executed as of the day and year first above written.

. ) SALT LAKE CITY CORPORATION

e e . : MAYOR

L 1,1 4
® T ¢ . CITY RECORDER .
' Tocw:t GpMEAQEﬁP —r

s SL(/LW 4. /é

MAYOR
_ATTEST:

/‘ﬁdiggza (fos-/

STATE OF UTAH )
: ss.
County of Salt Lake)

On the ZQ‘ dday of (BU.A/MM]L », 1876, Pérsonally appeared

before me TED L. WILSON and MILDRED V. HIGHAM, who belng by me duly

sworn, did say that they are the MAYOR and CITY RECORDER, respectively,
of SALT LAKE CITY CORPORATION, and that said instrument was signed in |

behalf of said corporation by authority of a motion of its Board of

Commissio s passed on the ZQG{ day of Q(l,,,,,,,gz » 19763 and

said persons acknowledged to me that said corporation executed the

same.

NOTARY PUBLIC, r&siding in
Salt Lake Clty, Ugah

¥y Commission Expires:

~ 3- 19
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STATE OF UTAH )

: ss.
County of Salt Lake) )
On the i;ﬂ‘ day of A'uq ust” s 1976, personally appeared
before me (1} ‘o (b Le.—'.;ﬂ‘ and 5: Koo | Adipsenn s who being
. t Hehwg town
by me duly sworn, did say that they are the MAYOR and e-H—ff RECORDER,

: respectively, of ALTA CITY, and that said instrument was signed in

) behalf of said corporation by authority of a motion of its Board of -

. @ Commissioners passed on the H’”\ day of _Alysxl, ) » 19763

and said pers'ons acknowledged to me that said corporation executed

the same.

IR . Y/ 2 '\/( WA eller/
£ WORIGo,N, NOTARY PUBLIC, resjaing in’.
s SN salt/Lake City, Utah s

-
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. ..JAMENDMENT OF INTERGOVERNMENTAL
"SALT, LAKE LGITY TOMALTA®RCITY: WATER SUPPLY AGREEMENT

THIS AGREEMENT is made and entered into as of the /422

A . -
day of il I)/J{)f . 1980, by and between SALT LAKE CITY

CORPORATION, a municipal corporation of the State of Utah,
hereinafter CITY, and the.TOWN OF ALTA, a municipal corporation
of the State of Utah, hereinafter ALTA.

i WITNESSETH:

WHEREAS, on or about the 12tp day of August, 1976, the City
and Alta entered into an Intergovernmental Agreement for sale of
water from Salt Lake City to Alta; and

WHEREAS, the parties are now desirous of amending paragraph
7 of said Agreement.

U NOW, THEREFORE, in consideration of the premises, the
parties agree to amend paragraph 7 of said agreement which shall
. read from inception of the Agreement as follows:

- \J 7. City shall, from time to time, read said meters and
compute the amount of water used by Alta, which will be billed
once each month at initially 12¢ per 100 cubic feet, which amount
shall be reviewed once each year during the term hereof and
may be raised or lowered at that time at the option of City by

(NS notifying Alta of said rate change in writing. Alta agrees to
pay said water bill within 30 days after a statement is forwarded
by City. Failure to pay said bill within said 30 days shall be
.grounds for cancellation of this aéreement, and Alta agrees to
pay City a reasonable attorney's fee and all costs and expenses
for collection of any such outstanding bill. *
Except as modified by the foregoing, said Agreement between
the parties dated August 12, 1976, shall remain in full force and

effect. ’ Tt

IN WITNESS WHEREOF, the parties have caused this Agreement
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to be executed as of the day and year first above written.

SALT TY CORPORATION
24
By | M\
MAYOR
ATTEST:
(¥
TOWN OF ALTA
Lo
By (D (oo . Lga 77
MAYOR -
< ATTEST:

STATE OF UTAH )
. : ss.
County of Salt Lake)

\if On the [(Z day of ()fﬂ/\ijz + 1980, personally appeared
before me TED L. WILSON and MILDRED V. HIGHAM, who being by me

duly sworn, did say that they are the MAYOR and CITY RECORDER,
respectfully, of SALT LAKE CITY CORPORATION, and said persons

acknowledged to me that said corporation executed the same.

. 3 . -~
: ;Ni oE :'ri AE RY PU ZBaL‘ IEE"C' ,ﬁ rfes;Lé & ng i

Salt Lake City, Utah

My Commission Expires:

1-2-95
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STATE OF UTAH )
: ss,
County of Salt Lake)

on the /9% day of _Yaicd. » 1980, personally

appeared before me WILLIAM H. LEAVITT and . R

who being by me duly sworn, did say that they are the MAYOR

and , respectively, of ALTA CITY, and said persons

k;é acknowledged to me that said City executed the same.

é%TARY PUBLIC,;re51ding in

Salt Lake City, Utah

My Commission Expires:

1
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SALT LAKE - TOWN OF ALTA
WATER AMOUNT
MAY 9, 1997 CHART
HAIK VS ALTA - SALT LAKE CITY
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SALT LAKE TOWN -ALTA
WATER SUPPLY AGREEMENT
1976
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AUG1 2 ST6 - APPROVED AS 7O FORM

‘n” Lats City Aftomey's Cilins
Date Zle2fac

‘-.».'" % ¢ - h L AAL ’.,_ XTI
Velie L Y s Hrsres INTERGOVERNMENTAL AGREEMENT . HE f

CITY, RECQRDER
WATER SUPPLY AGREEMBNT SALT LAKE CITY TO ALTA CITY

THIS AGREEMENT made and entered into as of the 19‘2 Oi-day of -

Q;! AL f_ , 1876, by and between SALT LAKE CITY CORPORATION,

a municipal corporation of the State of Utah, hereinafter CITY, and .

v fuf ALTA ©25%, a muniéipal corporation of the State of Utah,'hepéinafker

(=)

ALTA.
. WITNESSETH: .

WHEREAS, Alta is a body corporate and politic of ‘the Stafq of
Utah situated in Little Cottonwood C;nyon, Salt Lake County,‘Utah
established pursuant to the 1aw§ of the Sfate of 'Utah for thé purposés
of furnishing municipal services, to the residents and developments with-
in the boundaries of Alta City; and »

WHEREAS, Alta represents that it is presently 1n compllance with
the ordinances, rules and regulatlons of the Salt Lake Clty-County
Health department and State and Pederal regulatory agencies concerning
sanitation water use and treatment, sewage dlsposal incident to the
uses and developments aﬁd rules and regulations within the Salt'iake
City watershed area; and _ o

WHEREAS Clty owns and/or controls the major portion of the
primary waters of Little Cottonwood Canyon for the use and beneflt of
Salt Lake City residents, some of which, at thls tlme, can be made
available to Alta; and '

WHEREAS, City and Alta desire to enter into an agreement for the
supply of water tc Alta in accordance herewith.

NOW, THEREFORE, in consideration of the premises, the parties

agree as follows: ) :

1. QCity agrees to make available to Alta for its use, as herein-

after described, the normal flow of raw, untreated water, not to

exceed 265,000 gallons per day, eminating from either of the following

locations, to-wit:
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Entrance to Bay City Mine
1500 feet more or less West, and 400 feet more or

less South from the South East Corner-Section 32 T.2S.,
R.3E., S.L.B.& M.

The vector of the tunnel is in a'Northeasterly‘direction.

Alternate Point of D1verszon above the Snake Pit on thtle
Cottonwood Creek.

200 feet more or less East and 2950 feet more or less
South from the Southeast Corner Sectlon .32, T. 2S., R. 33,,

e%a S L.B.& M.

2. If the Agreement between ‘City and Alta Peruv;an Lodge and
others, dated May 20, 1976, is not termlnated w;thln one year from the
date on which Alta first begins using water he?eunder3 the maximum
amount of water to whicﬁ Alta is entitled under Article 1 hereof, shall

be reduced thereafter by 150,000 gallons per day.

3. Alta agrees to constrgqt or have constructed, from séid water
sources and diversion points.to the various users 6f wafeb intended to -
€§s be served w?thin the city limifs, all necessary pipelines, faciliéies,
fixtures aﬁd appurtenances thereof, all of which shall be acquired or

constructed at the sole cost of Alta, and Alta shall maintain and repair

the same together with any tanks, pumps or other equipment and facilities
necessary or incidental to the4movement and/or treatment of the water
from said points of diversion to the various users within Alta's city
limits. .

-4, City shall have no obligation whatsoever to A1¥a or %ny of its
users, lessees, assigns or grantees with regard to the constructlon,
maintenance or repair of said facilities, and Alta agrees that the same
will, at all times, be so maintained and policed as to prevent loss or
waste of water from the distribution system.

5. Alta will install at its sole cost and to City specifications
?

all necessary meters and shut off valves so that City can measure and
control the amount of water used by Alta and agrees not to use or

allow the use of any water through said system without said metering

devices attached. Alta agrees to convey to City said valves and facil-

ities from the source to said shut off valves and meters, and thereafter
City shall maintain and/or replace the same to and includine said

shut off valves.
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6. City will at all times be provided with complete access.to
said facilities, valves and meters, and Alta agrees to obtain and.
deed to ciéy all pights-of~;ay and easements deemed necessary for such
access by City. .

7. City shall, from time to time, read said meters and compute
the amount of water used by Alta, which will be billed-once each ﬁonth.
at the then prevailing City water rates for water served inside City's
1limits as provided by the then current City ordinance. Alta agfees‘to

pay said charge within 15 days'after a statement is forw

-

arded by City. -
8. It is expreésly understood and agreed that said pipeline§
»
shall' not be extended to or supply water to any properties or facilities

not within the presént city limits of Aita without the prior written
consent of City. .

9. The uses of the water supplied hereunder %ﬁall be limited
solely to domest%c and commercial culinary purposes.and uses incidental

thereto, and it shall not be used for agricultural irrigatian or sprink-

ling of any type.’

10. Alta agrees to receive the water furnished hereunder b§ City
"as is", with no representations by ‘City as to quality or purity. City

shall be under no obligation whatsoever to render said water fit or
suitable for human consumption.

11. It is understood and agreed that City has-prior Etatutory and

conéractural obligations to deliver water to i&s inhabitants, and.its
surplus water to firms and corporations in the canyon and elsewhe£e,
and this .Agreement is made only as tp surplus Qaters in excess of City's
needs and obligations, and if at any time and for any reason,.in City's
sole judgment, it is unable to furnish the water provided for by this
ngrecment, it imay reduce the amount of water allowed hercunder or cancel
and terminate this Agreement upon 30 days written notice by personally
serving or mailing by ccrtifiea or registered, written notice thereof
%o Alta City, at Alta, Utah, provided however, that the foregoing shall
in no way prohibit City from assigning or transferring its obligations

hereunder to another supplier or from making. other arrangemen{s for

supplying water hereunder to Alta.
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12. . Alta recognizes City's need to protect its watershed and
specifically dgrees to be ‘bound’ by and comply with all City water
ordinances, applicable County ordinances, Salt Lake City-County Board

of Health regulations and applicable State law. It is unde;stood and

agreed that City may immediately or after notice termiﬁate_this Agree-
ment, without any liability whatsoever, for Alta's violation Af.any

of the terms and conditions heréunder, or for Alta's failure or_refﬁsal
wifhin five (5) days after written notice to correct any Alta controllec
‘or controliable condition violafing,-or to enforce violation against
others within its city limits of, then in forcé City and/or County
watershed ordinances or any sanitary régﬁlation of the éalt Lake
City-County Board of Health or State law. . ‘ .

13. Alta agrees that until the EPA 208 Study is complete theré
will be no additional users of water added to the system beyond those
now in existence to whom water service is presently contemﬁlqted.

14. Neither this Agreement nor the benefits nor obligations
hereunder ;re assignable by Alta without the prior written consent of
Cityl/__ﬁ_"__R ' _

15. Alta agrees to 1ndemnxfy, save harmless and defend City,
its agents and employees, from and agalnst any and ‘all sults, legal
proceed;ngg, claims, mechanics liens, demands, costs and attorney's:
fees arising out of or by reason of Alta's construcfion; replacement
and maintenance of said water lines and attendant faciiities and use of

said water obtained hereunder. Alta further agrees to maintain in

force at its own expense during the life of this Agreement, a compre:
hensive general liability insurance policy with additional coverage
for contractural, completed operations and products liability in the

rinimum amounts of $100,000/$309,020 for bdodily injury and '$50,000

for property damage, and naming City as an additional named insured

‘for all risks involved hereunder.-

IN WITNESS WHEREOF, the parties have caused this Agreement to
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be executed as of the day and year first above written.

. ) SALT LAKE CITY CORPORATION

e e . : MAYOR

L 1,1 4
® T ¢ . CITY RECORDER .
' Tocw:t GpMEAQEﬁP —r

s SL(/LW 4. /é

MAYOR
_ATTEST:

/‘ﬁdiggza (fos-/

STATE OF UTAH )
: ss.
County of Salt Lake)

On the ZQ‘ dday of (BU.A/MM]L », 1876, Pérsonally appeared

before me TED L. WILSON and MILDRED V. HIGHAM, who belng by me duly

sworn, did say that they are the MAYOR and CITY RECORDER, respectively,
of SALT LAKE CITY CORPORATION, and that said instrument was signed in |

behalf of said corporation by authority of a motion of its Board of

Commissio s passed on the ZQG{ day of Q(l,,,,,,,gz » 19763 and

said persons acknowledged to me that said corporation executed the

same.

NOTARY PUBLIC, r&siding in
Salt Lake Clty, Ugah

¥y Commission Expires:

~ 3- 19
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STATE OF UTAH )

: ss.
County of Salt Lake) )
On the i;ﬂ‘ day of A'uq ust” s 1976, personally appeared
before me (1} ‘o (b Le.—'.;ﬂ‘ and 5: Koo | Adipsenn s who being
. t Hehwg town
by me duly sworn, did say that they are the MAYOR and e-H—ff RECORDER,

: respectively, of ALTA CITY, and that said instrument was signed in

) behalf of said corporation by authority of a motion of its Board of -

. @ Commissioners passed on the H’”\ day of _Alysxl, ) » 19763

and said pers'ons acknowledged to me that said corporation executed

the same.

IR . Y/ 2 '\/( WA eller/
£ WORIGo,N, NOTARY PUBLIC, resjaing in’.
s SN salt/Lake City, Utah s

-
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. ..JAMENDMENT OF INTERGOVERNMENTAL
"SALT, LAKE LGITY TOMALTA®RCITY: WATER SUPPLY AGREEMENT

THIS AGREEMENT is made and entered into as of the /422

A . -
day of il I)/J{)f . 1980, by and between SALT LAKE CITY

CORPORATION, a municipal corporation of the State of Utah,
hereinafter CITY, and the.TOWN OF ALTA, a municipal corporation
of the State of Utah, hereinafter ALTA.

i WITNESSETH:

WHEREAS, on or about the 12tp day of August, 1976, the City
and Alta entered into an Intergovernmental Agreement for sale of
water from Salt Lake City to Alta; and

WHEREAS, the parties are now desirous of amending paragraph
7 of said Agreement.

U NOW, THEREFORE, in consideration of the premises, the
parties agree to amend paragraph 7 of said agreement which shall
. read from inception of the Agreement as follows:

- \J 7. City shall, from time to time, read said meters and
compute the amount of water used by Alta, which will be billed
once each month at initially 12¢ per 100 cubic feet, which amount
shall be reviewed once each year during the term hereof and
may be raised or lowered at that time at the option of City by

(NS notifying Alta of said rate change in writing. Alta agrees to
pay said water bill within 30 days after a statement is forwarded
by City. Failure to pay said bill within said 30 days shall be
.grounds for cancellation of this aéreement, and Alta agrees to
pay City a reasonable attorney's fee and all costs and expenses
for collection of any such outstanding bill. *
Except as modified by the foregoing, said Agreement between
the parties dated August 12, 1976, shall remain in full force and

effect. ’ Tt

IN WITNESS WHEREOF, the parties have caused this Agreement
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to be executed as of the day and year first above written.

SALT TY CORPORATION
24
By | M\
MAYOR
ATTEST:
(¥
TOWN OF ALTA
Lo
By (D (oo . Lga 77
MAYOR -
< ATTEST:

STATE OF UTAH )
. : ss.
County of Salt Lake)

\if On the [(Z day of ()fﬂ/\ijz + 1980, personally appeared
before me TED L. WILSON and MILDRED V. HIGHAM, who being by me

duly sworn, did say that they are the MAYOR and CITY RECORDER,
respectfully, of SALT LAKE CITY CORPORATION, and said persons

acknowledged to me that said corporation executed the same.

. 3 . -~
: ;Ni oE :'ri AE RY PU ZBaL‘ IEE"C' ,ﬁ rfes;Lé & ng i

Salt Lake City, Utah

My Commission Expires:

1-2-95
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STATE OF UTAH )
: ss,
County of Salt Lake)

on the /9% day of _Yaicd. » 1980, personally

appeared before me WILLIAM H. LEAVITT and . R

who being by me duly sworn, did say that they are the MAYOR

and , respectively, of ALTA CITY, and said persons

k;é acknowledged to me that said City executed the same.

é%TARY PUBLIC,;re51ding in

Salt Lake City, Utah

My Commission Expires:

1
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SPECIAL SERVICE DISTRICT
TOA
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Sy Origin s
20

RESOLUTION ESTABLISHING A& SERVICE DISTRICT

389 9 714 RESOLUTION ND. 83-12

A RESOLUTION OF THE TOWN COUNCIL ESTABLISHING A SPECIAL SERVICE DIS-
TRICT WITHIN THE CORPORATE LIMITS OF THE TOWN OF ALTA, EXCLUDING
ONLY THE AREA ON THE WESTERN EDGE OF THE TOWN'S BOUNDARIES, SAID AREA
WHICH IS ALSO INCLUDED WITHIN THE SALT LAKE COUMTY SERVICE AREA NO. 3
SNOWBIRD, BOUNDARY.

WHEREAS, Title 11, chapter 23, U.C.A., 1953, as amended, known
as the "Utah Special Service District Act ", authorizes the establish-
ment of municipal seévice districts; and

WHEREAS, said statute provides, among other things, that the
lagislature recognizes the duties of cities as instruments of State
Gavernment to meet adequately the needs of incorporated areas, and
alse recognizes that such areas should pay for the services provided:
and

% WHEREAS: The Alta Town Council has found and hereby delares that
the public health, caonvenience and necessity require the establishmen-
‘nfva Special Service District within the Town for the purpose of
pcﬁ&iding sewer services: and

WHEREAS: in a public hearing held February 10, 1983 the Alta Towr;

Council formally &eclared and adopted a resolution of its’ intention
to éreate a Municipal Service District primarily for the purpose of
providing sewer services and other services necessary to the health,
safety and welfare of the Townaf Alta, and authorized by the, "Utah

Special District Act", and

WHEREAS: on April 14, 1983, the Town of Alta held a public
hearing and formally passed, approved and adopted the resolution

esieblishing Ehe Alta Special Service District, and

Y

WHEREAS: no protests were received either orally or in writing

on the creation of said Alta Special Service District or the service

to be provided;

i

NOW THEREFORE, BE IT RESOLVED,by the Town Council of the Town o

ﬂde 3] lq'"f‘f“lm‘ﬂ

Alta, Salt Lake County, Utah as followsj P!
1. That pursuant to Chapter 23, Title 11, U.C.A., 1953, as
amended, known as the "Utah Special Service District Act", a municipal

t

1

C ol
!

service district is established and is known as the Alta Special %l
i

Servfce District for the purpose of providing sewer services and other .

OEEO000H

necessary services autharized by the “Act" to the hereinafter defined ;f

}
incorporated area of the Town of Alta excluding only the NESt%E%6109M1E4

R




a TOWN OF ALlLTaA
Alta, Utah 84092 .
To#n af Alta Specia% Service District legal
description as follows: Beginning at a point South 1576.8 feet and :
West 191.9 feet and Sauth 10 S8° West, 90 feet, more or less, Ffrom
the Northeast Corner of Section 46, Township 3 South, Range 3 East,

v

Salt lLake Base and Meridian,  and running thence along the Northerly
R . 1600 fegt,more or less jthence @ ;
line of a 4-Rod State Highway Southwesterlyjpalong a 6469.62 €80 '

radius curve to the left a distance of 287.23 feet (long chord

bears South S1 07’29" West 28%.03 feet); thence South 3I8 4&°1L*"
West 312.77 +Feet; thence South 18 15* East 114.84 feet to the
intersection with Line 3-2 of the Hellgate No. 2 Lode Mining
Clgim,Na.. 82823 éhence South &7 20’ East 300 feet to the center of
Little Cottonwood Creek; thence North 1B 1B* East along center line
of said creek 103.83 feet; thence North 58 39’ East 32.76 feet;
thence North 13 20° East 133.45 feetj thence North 47 S&* East
67.27 +eet; thence North 70 49° East 55.03 feet; thence North 38
~24' East 96.64 feet;‘thence South 81 43° East 103.10 feet; thence

Narth 59 S0® East 145.42 feet; thence South 80 246 East 101.43

feet; thence North 64 36’ East 102.88 feet; thence South 75 54’
East 89.74 feet; thence North 13 35° West 51.42 feet; thence North }
S8 37’ East 87.446 feet; thence North 84 S54° East 57.22 feat) thence !
North 44 55’ East 42.43 feet; thence South 546 S8° East 27.44 feet; F
thence Narth 27 43’ East 462.18 feet; thence South &7 35° Eask 44.38 ;'
feet; thence South 33 0&® East 23.85 fagt; thence South 82 12’ East ;

34.35 feet; thence North 4% 22' East 34.18 feet;

€992 im L2CCmie
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e ) (2)

thnce North 47 38° East 5§9.46 feet; thence North 28 S1’° East 97.13
feét; thence North 15 07° East 44.43 feet; thence North 76 19° East
54:feet; thence North 53 §3° East 68 feet; thence South 22 427 East
65 feet; thence South 42 34’ East 73.70 feet; thence departing fram
the center line of Little Cottanwood Creek, South 1S 42’ East, 239
feet; thence South 65 33" West 550.52 feet to intersection with

Hellgate No. 2 Mining Claim line, 4-i; thence South && 37’ East

35.28 feet to Corner No. 1 of Hellgate No. 2 Mining Claim; thence
Sauth 22 40 HWest 153.85 feet along an sccess road to intersection
with Blackjack Mining Claim line, 2~1; thence North 71 45' East
§74.2 feet; thence South 18 15" East 298.4 feet to the Corner No.

1 of Blackjack, M.8. 5288,; thence South 49 42 West 14620 feet,

more or less, to intersection with the North side of Nina Lode

ﬁining Claim No. 5897; thence North 71 49’ 18" East 1593.30 feet,

more or legs, to intersection of Line 3-4 of the Martha Lode Claim

No. 5897; thence Saoutheasterly, along the Peruvian Ridge, 6400 P
feet, mare or less, to Mt. vBaldy and the Salt Lake County -~ Utah b
'Caunty Liney thence Easterly 4900 feet, mare or less, along the

Salt Lake County -~ Utah County Line to the East line of the West

one~half of the West one-half, Section 9, Township 3 South, Range 3
East, Salt Lake Base and Meridian; thence Easterly 1300 feet, more
o; less, to the summit of Devil’s Castle Peak; thence Southeasterly
2500 feet, more or less, along the Salt Lake County - Utah .County
Line to Bench Mark markad 108&4, said point being approximately 300
feet Southwesterly +rom the Northeast Corner of Section 16,

Tawnship 3 South, Range 3 East, Salt Lake Base and Meridian; thence

Northeasterly 5475 feet, more or less, along the Salt Lake County -~

.
e e e —————- o S e & ———— e A g = & -

€99z £ZgGme
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Utah County Line to intersection of Game Preserve Boundary and
Drainage Divide between Little Cottonwood Canyon and Big Cottonwood
Canyon; thence Northerly 2300 feet, more or less, along said Game
Preserve Boundary and Drainage Divide to the summit of Mt.

Tuscarora; thence Northwesterly 1000 feet, more or less, along the
Game Preserve Boundary line and the Drainage Divide to the Summit
of Mt. Wolverine; thence Westerly 1175 feet, more or less, along
said Drainage Divide; thence Northwesterly 1000 feet, more or less,
algng said Drainage Divide; thence Northerly 2125 feet, aore or
legs, along said Drainage Divide and Game Preserve Boundary line to
intersection with North Section 1line of Section 4, near 1{ts
Northeast Corner of Section 4, Township 3 South, Range 3 East, Salt
Lake Base and Meridian; thence South 89 49’ West 3915 feet, more or

less, along Northern Boundary of said Section 4; thence North &7

05° West 720 feet, more or less, to a line 200 feet North of the %
North Line of Section 4, Township 3 South, Range 3 East, Salt Lake Ik

Base and Meridiani thence West 4570 feet, more or less, along said !

Line 200 feet Narth of the North Lines of Sections 4 and § of gaid .

Township and Range; thence South 1650 feet, more or less, ta the |

South line of the old Alta Highway at a point South 1449.7 feet and
East 1049.1 feet from the Northwest Corner of Section 3, Township 3

Sofith, Range 3 East, Salt Lake Base and Meridian; thence South 81 [

30* West 267 feet; thence Seuth 72 30° West 3946 feet, thence. ‘{
ok

87 00* West 600 feet, more or less, to the point of beginning.
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TOA DDW
FEBRUARY 5, 2007
NO. 1
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TOWN OF ALTA

MAYOR
TOM POLLARD PO. BOX 8016
TOWN COUNCIL ALTA, UTAH
oL 840628016
| TEL. (801) 363-5105 / 742-3522
DAVE RIOLARDS FAX. (801) 742-1006

February 5, 2007

RECEIVED

Kenneth H. Bousfield

Compliance Manager FEB 0 6 z007
Division of Drinking Water .,
P.O. Box 144830 Drinking Water

Salt Lake City, Utah 84114-4830
RE: Antimony Variance: Annual Update/February, 2007

Dear Mr. Bousfield,

At the March 3, 2006 Drinking Water Board Meeting, The Town of Alta
was granted a two year variance for Antimony. A stipulation in the variance was
that the Town of Alta report back to the Division of Drinking Water annually
during the variance period.

Here are the steps that the Town has taken to comply with the variance.

1. In September of 2005 The Division of Drinking Water approved a Running
Annual Average Sampling plan for Antimony compliance for the Town of Alta.
This sampling plan is an attempt to see if compliance with the 6 ppb mcl is
possible through blending and averaging. We have been using this sampling plan
for over 16 months now and while it was initially promising, we were not able to
meet the 6 ppb mcl. Our current running annual average is 9.3 ppb. We will
continue this sampling plan at least through 2007. The Antimony free water that
the Town blends with comes from a source owned by Salt Lake County Service
Area #3. The Service Area is planning to re-develop this source in 2007. This
may allow for a longer blending period for the Town and bring them into
compliance.

2. We have been testing a Point of Use filter system that has had promising
results. It is a Krystal Pure KR15 R/O system. It has been in service in a
residence for over a year. We have been sampling for Antimony from this system
monthly and the results are still non-detect.

3. Antimony compliance through full scale treatment is still an option. We have
verified that Granular Ferric. Hydroxide with ph adjustment will work. It is the best
available technology of the many that we have tested. The Town would need
some type of grant assistance and our water users could see a substantial water
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rate increase for this option to be viable. The Town of Alta remains on the FSRF
project priority list but we are not ready to ask for funding at this time.

4. We have conducted a literature search for any significant improvements in
technology or more detailed, current toxicity studies. There is really nothing new
to help us here although there is an interesting mine discharge study that shows
little effect of on Rainbow Trout from Antimony.

I'm attaching pertinent documents relating to this first year of the
variance. These include sample results, water rights correspondence, and
miscellaneous letters. Mr. Hanson will be attending the Drinking Water Board
meeting on March 1% to help answer any questions that the Drinking Water
Board may have. .

Thank you for your assistance and interest in our unique situation.

Pollard, Mayor

5
5 72,% A"
Keith J. Hanson |

Water System Manager
Town of Alta
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April 12, 2006

The Honorable Tom Pollard, Mayor
Town of Alta :
P.O. Box 8016

Alta, Utah 84092-8016

Dear Mayor Pollard:
Subject: Antimony Variance for Water System #18049

The Drinking Water Board met on March 3, 2006 to- consider your
application for a Variance for Antimony. Following a staff presentation and
consideration of comments, the Board voted in favor of granting the Variance
for a period not to exceed two years with the requirement that your water
system report the status of any research, testing, blending results or literature
reviews conducted during the 24 month period, and to submit the report
annually to Division of Drinking Water staff. Such report should be
submitted on or before January 31, 2007 and January 31, 2008.

During the discussion of this agenda item, the Board did indicate their
willingness to consider a renewal application for Antimony in 2008, if it is

necessary.

The Board further directed that the Town of Alta report on the status of water
rights in its first report. We interpret this to mean: 1) That Alta would show
that Salt Lake City owns the water rights in the Little Cottonwood Canyon
area; 2) the Town of Alta uses water by agreement with Salt Lake City; and
3) a statement by an appropriate representative from Salt Lake City
indicating their restrictions on Alta’s use of Salt Lake City’s water.

150 North 1950 West » PO Box 144830 « Salt Lake City, UT 841144830 » phone (801) 536-4200 « fax (301) 536-4211
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Mayor Tom Pollard
Page 2
April 12, 2006

Should you have any questions concerning this correspondence, please feel free to call Kenneth
Bousfield, of my staff, at (801) 536-4207.

Sincerely,

DRINKING WATER BOARD

" Kevin W. Brown, P.E.

Executive Secretary
KHB:jsy
cc:  Salt Lake Valley Health Department

U:\dr_water\COMPLI\jyee\wp\Compli\Ken B\Alta Antimony Variance.doc
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oaran TOWN OF ALTA
FOLLARD RO. BOX 8016
TOWN COUNGIL ALTA, UTAH
BiLL LENNON 84082-80168
BILL LEVITT TEL. ‘301)363-51051742-3522
PAUL MOXLEY AX. (801) 742-1008
August 11, 2006
Kevin Brown, P.E.
Executive Secretary
Division of Drinking Water

150 North 1950 West
Salt Lake City, Utah 84114

Dear Mr. Brown,

Pursuant to your letter dated April 12, 2006 regarding the antimony variance for our
water system, LeRoy W. Hooton, Jr. , Director of Salt Lake City Department of Public
Utilities has responded to the Division of Drinking Water request for a report on the
status of water rights in the Town of Alta. 1 have enclosed a copy of thet letter addressed
to Mayor Tom Pollard for your reference a.nd ask that you forward the satme on to the

Drinking Water Board.

If you or any member of the Board should have any questions, comments or need further
clarification on this matter, please don’t hesitate to contact me in the Town Office at 801~

363-5105.

Thank you. .

Tlebi:

Town Clerk
Town of Alta

Ce: Mayor Tom Pollard
Keith Hanson, Service Area #3

Enclosures
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LEROY W. HODTUN, JR. &mimmwwjl ROSE C. "ROCKY” ANBERSON

piecoTes BEPARTMENT OF PUBLIO UTILITIEY MAYTOR
WATER SuebLy AND WATERWARKS
WATER RECLAMATION AND SITORMWATER

August 8, 2006

The Honorable Tom Pollard
Mayor, Town of Alta

P.O. Box 8016

Alta, Utah 84092-8016

Re: Town of Alta Water Supply
Dear Mayor Pollard:

We understand the Town of Alta is working with the Utah Division of Drinking
Water, Drinking Water Board (the “Board”), to obtain a variance related to the
antimony levels and timeline for implementation established by the State of Utah.
As part of this variance, the Board has requested a statement from Salt Lake City
regarding restrictions inherent in the Town's water supply.

Alta obtains 100% of its drinking water from Salt Lake Cily, pursuant to that certain
Water Supply Agreement belween Salt Lake City and the Town, dated August 12,
1978, as amended (the “Contract”). Under the terms of the Contract, Alta may
take water only from the following two sources: (i) the Bay City Mine, and (ii) a
diversion point above the Snake Pit on Littie Cottonwood Creek, as more
particularly specified in the Contract. In addition, the Town may, under the terms
of an MOU entered into between Salt Lake City and the Town on August 15, 2005,
take water unde: limited circumstances and conditions from a tunnel on the JLP.
Lode Mining Claim specified as a source under a water supply coniract between
Salt Lake City and Salt Lake County Service Area # 3. Use of water from Service
Area #3 is on a temporary basis only, in connection with a pilot project to
determine the feasibility of blending water from an alternate source to reduce the
concentration of antimony in Alta’s water supply. The MOU contemplated that, if
the pilot project proved successful, the parties would explore the feasibility of
allowing water use from such alternative source on a more permanent basis.

Alta has no right to purchase water from Salt Lake City from any source other than
as described above. Under Salt Lake City’s watershed ordinance, the City may not
expand the existing Contract. The ordinance does allow for a change in the
source (which is the legal basis for the temporary MOU). However, the ordinance
expressly prohibits the drilling of wells as new water sources. -

1530 BOUTH WEST TEMPLE, SALT LAKE QITY, UTAM B3115
TELEPHONE: BO1-983-0000 FAX: pov-488-6818

WWW R LARAY..EaM

Qmmnm Page119 of 132



’
]

| @p2/@1/2807 18:37 8017421606

TOWN OF ALTA PAGE 83

Mayor Pollard
August 8, 2006
Page 2

Please contact me if you have any gquestions regarding Alta’s sources of water
supply. '

Sincerely,

LeRoy W. ooton, Jr., N )
Direclor

LWH:JN

Cc:  Chris Bramhall — Deputy City Attomey
file
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* Literature Review of Environmental Toxicity of
Mercury, Cadmium, Selenium and Antimony in Metal Mining Effluents

' TABLE 3.7: TOXICITY VALUES FOR ANTIMONY IN FRESHWATER FISH (values in mg/L)

Species Endpoint Value Comments Ref.
Oreochromis mossambicus 96-hr LCsp 35.5 e 3-day-old larvae 1
Rainbow Trout 28-dLCso 0580 2
Rainbow Trout 28-d LCsq 0.660 3
Fathead Minnow 96-hr LCs, 219 e embryo larval test 4
Fathead Minnow 28-dCV 1.6 e cmbryo larval test 4

1. Lin and Hwang (1998), 2. Birge (1978), 3. Birge et al. (1980), 4. Kimball (unpublished).

TABLE 3.8: TOXICITY VALUES FOR ANTIMONY IN INVERTEBRATES (values in mg/L)

Species Endpoint Value Comments Ref.

Daphnia magna 48-hr LCse 530 1

Daphnia magna 64-hr L.Cs 19.8 e  Antimony trichloride 2

Daphnia magna 48-hr LCyg 9 e Antimony potassium tartarate 3

Daphnia magna 48-hr LGy, 188 e  Unfed 4
12.1 e Fed

Daphnia magna 28-dCV 54 e Life cycle test 4

1. LeBlanc (1980), 2. Anderson (2000), 3. Bringman and Kuhn (1959), 4. Kimball (unpubl.).

Beak International Incorporated
Ref: 22069.1 3.20
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Literature Review of Environmental Toxicity of » .
Mercury, Cadmium, Selenium and Antimony in Metal Mining Effluents

Suspended solids are in the range of 5 mg/L. Since the suspended solids in mine effluents can
serve as absorptive surfaces for elements such as antimony (Section 2.4.3), the solids could act to
reduce effluent toxicity. The importance of this effect will depend upon the adsorptive properties of
the solids present in the effluent.

Beak International Incorporated
Ref: 22069.1 321
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rate increase for this option to be viable. The Town of Alta remains on the FSRF
project priority list but we are not ready to ask for funding at this time.

4. We have conducted a literature search for any significant improvements in
technology or more detailed, current toxicity studies. There is really nothing new
to help us here although there is an interesting mine discharge study that shows
little effect of on Rainbow Trout from Antimony.

I'm attaching pertinent documents relating to this first year of the
variance. These include sample results, water rights correspondence, and
miscellaneous letters. Mr. Hanson will be attending the Drinking Water Board
meeting on March 1% to help answer any questions that the Drinking Water
Board may have. .

Thank you for your assistance and interest in our unique situation.

Pollard, Mayor

5
5 72,% A"
Keith J. Hanson |

Water System Manager
Town of Alta
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GARY HERBERT
Lieutenant Governor

April 12, 2006

The Honorable Tom Pollard, Mayor
Town of Alta :
P.O. Box 8016

Alta, Utah 84092-8016

Dear Mayor Pollard:
Subject: Antimony Variance for Water System #18049

The Drinking Water Board met on March 3, 2006 to- consider your
application for a Variance for Antimony. Following a staff presentation and
consideration of comments, the Board voted in favor of granting the Variance
for a period not to exceed two years with the requirement that your water
system report the status of any research, testing, blending results or literature
reviews conducted during the 24 month period, and to submit the report
annually to Division of Drinking Water staff. Such report should be
submitted on or before January 31, 2007 and January 31, 2008.

During the discussion of this agenda item, the Board did indicate their
willingness to consider a renewal application for Antimony in 2008, if it is

necessary.

The Board further directed that the Town of Alta report on the status of water
rights in its first report. We interpret this to mean: 1) That Alta would show
that Salt Lake City owns the water rights in the Little Cottonwood Canyon
area; 2) the Town of Alta uses water by agreement with Salt Lake City; and
3) a statement by an appropriate representative from Salt Lake City
indicating their restrictions on Alta’s use of Salt Lake City’s water.

150 North 1950 West » PO Box 144830 « Salt Lake City, UT 841144830 » phone (801) 536-4200 « fax (301) 536-4211
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Mayor Tom Pollard
Page 2
April 12, 2006

Should you have any questions concerning this correspondence, please feel free to call Kenneth
Bousfield, of my staff, at (801) 536-4207.

Sincerely,

DRINKING WATER BOARD

" Kevin W. Brown, P.E.

Executive Secretary
KHB:jsy
cc:  Salt Lake Valley Health Department

U:\dr_water\COMPLI\jyee\wp\Compli\Ken B\Alta Antimony Variance.doc
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FOLLARD RO. BOX 8016
TOWN COUNGIL ALTA, UTAH
L ey TEL. (801) 3635103 1 7429622
PAVL MOXLEY g (601) 742-1008
August 11, 2006
Kevin Brown, P.E.
Executive Secretary
Division of Drinking Water

150 North 1950 West
Salt Lake City, Utah 84114

Dear Mr. Brown,

Pursuant to your letter dated April 12, 2006 regarding the antimony variance for our
water system, LeRoy W. Hooton, Jr. , Director of Salt Lake City Department of Public
Utilities has responded to the Division of Drinking Water request for a report on the
status of water rights in the Town of Alta. 1 have enclosed a copy of thet letter addressed
to Mayor Tom Pollard for your reference a.nd ask that you forward the satme on to the

Drinking Water Board.

If you or any member of the Board should have any questions, comments or need further
clarification on this matter, please don’t hesitate to contact me in the Town Office at 801~

363-5105.

Thank you. .

Tlebi:

Town Clerk
Town of Alta

Ce: Mayor Tom Pollard
Keith Hanson, Service Area #3

Enclosures
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August 8, 2006

The Honorable Tom Pollard
Mayor, Town of Alta

P.O. Box 8016

Alta, Utah 84092-8016

Re: Town of Alta Water Supply
Dear Mayor Pollard:

We understand the Town of Alta is working with the Utah Division of Drinking
Water, Drinking Water Board (the “Board”), to obtain a variance related to the
antimony levels and timeline for implementation established by the State of Utah.
As part of this variance, the Board has requested a statement from Salt Lake City
regarding restrictions inherent in the Town's water supply.

Alta obtains 100% of its drinking water from Salt Lake Cily, pursuant to that certain
Water Supply Agreement belween Salt Lake City and the Town, dated August 12,
1978, as amended (the “Contract”). Under the terms of the Contract, Alta may
take water only from the following two sources: (i) the Bay City Mine, and (ii) a
diversion point above the Snake Pit on Littie Cottonwood Creek, as more
particularly specified in the Contract. In addition, the Town may, under the terms
of an MOU entered into between Salt Lake City and the Town on August 15, 2005,
take water unde: limited circumstances and conditions from a tunnel on the JLP.
Lode Mining Claim specified as a source under a water supply coniract between
Salt Lake City and Salt Lake County Service Area # 3. Use of water from Service
Area #3 is on a temporary basis only, in connection with a pilot project to
determine the feasibility of blending water from an alternate source to reduce the
concentration of antimony in Alta’s water supply. The MOU contemplated that, if
the pilot project proved successful, the parties would explore the feasibility of
allowing water use from such alternative source on a more permanent basis.

Alta has no right to purchase water from Salt Lake City from any source other than
as described above. Under Salt Lake City’s watershed ordinance, the City may not
expand the existing Contract. The ordinance does allow for a change in the
source (which is the legal basis for the temporary MOU). However, the ordinance
expressly prohibits the drilling of wells as new water sources. -

1530 BOUTH WEST TEMPLE, SALT LAKE QITY, UTAM B3115
TELEPHONE: BO1-983-0000 FAX: pov-488-6818
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Please contact me if you have any gquestions regarding Alta’s sources of water
supply. '

Sincerely,

LeRoy W. ooton, Jr., N )
Direclor

LWH:JN

Cc:  Chris Bramhall — Deputy City Attomey
file
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* Literature Review of Environmental Toxicity of
Mercury, Cadmium, Selenium and Antimony in Metal Mining Effluents

' TABLE 3.7: TOXICITY VALUES FOR ANTIMONY IN FRESHWATER FISH (values in mg/L)

Species Endpoint Value Comments Ref.
Oreochromis mossambicus 96-hr LCsp 35.5 e 3-day-old larvae 1
Rainbow Trout 28-dLCso 0580 2
Rainbow Trout 28-d LCsq 0.660 3
Fathead Minnow 96-hr LCs, 219 e embryo larval test 4
Fathead Minnow 28-dCV 1.6 e cmbryo larval test 4

1. Lin and Hwang (1998), 2. Birge (1978), 3. Birge et al. (1980), 4. Kimball (unpublished).

TABLE 3.8: TOXICITY VALUES FOR ANTIMONY IN INVERTEBRATES (values in mg/L)

Species Endpoint Value Comments Ref.

Daphnia magna 48-hr LCse 530 1

Daphnia magna 64-hr L.Cs 19.8 e  Antimony trichloride 2

Daphnia magna 48-hr LCyg 9 e Antimony potassium tartarate 3

Daphnia magna 48-hr LGy, 188 e  Unfed 4
12.1 e Fed

Daphnia magna 28-dCV 54 e Life cycle test 4

1. LeBlanc (1980), 2. Anderson (2000), 3. Bringman and Kuhn (1959), 4. Kimball (unpubl.).

Beak International Incorporated
Ref: 22069.1 3.20
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Mercury, Cadmium, Selenium and Antimony in Metal Mining Effluents

Suspended solids are in the range of 5 mg/L. Since the suspended solids in mine effluents can
serve as absorptive surfaces for elements such as antimony (Section 2.4.3), the solids could act to
reduce effluent toxicity. The importance of this effect will depend upon the adsorptive properties of
the solids present in the effluent.

Beak International Incorporated
Ref: 22069.1 321
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